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L KING v. STUART et al.
(Clreuit Court, W. D. Virginia. = October 7, 1897)

1, INJUNOTION AGAINST Tmcsmss

Injunction will lie against trespass whenéver the injury threatened would
be irreparable, or when the trespass is-a continuing one, so that a single
action for damages would not be an adequate remedy.

2, BauMe—CorTiNG TIMBER.

‘Injunction against cutting trees is not limited to shade and ornamental
trees, but extends to the cutting and carrying away of trees from forest
lands, when the trespass s a continuing one, which would result in denud-
ing the land of valuable timber.

This was a suit in equity by Henry C. King against H. C. Stuart
and others to enjoin defendants from cutting timber from certain
lands claimed by the complainant.

Maynard F. Stiles and Daniel ngg, for complmnant
Burns & Ayres, for defendants.

PAUL, District Judge. This is a suit brought by the plaintiff,
Henry C. King, to restrain the defendants from cutting and carrying
away the timber of the plaintiff on certain lands claimed by him,
lying in Buchanan county, Va., the same being part of a tract of
500,000 acres lying in the states of Virginia, West Virginia, and Ken-
tucky. The plaintiff traces his title from a grant by the common-
wealth of Virginia to Robert Morris, dated June 23, 1795, and, through
successive conveyances to himself. The bill, after settmg out the
plaintiff’s title, alleges: ‘

“That the'title of your orator, a8 above set forth, has been sustained and held
to be valid by repeated adjudications of this court, as well as of the cireunit
court of the United States for the district of West Virginia, in which court said
land was for many years held and managed as a trust estate. That said tract
of land is wild and mountainous, and heavily timbered with valuable growth
of poplar, oak, walnut, and other valuable trees, which constitute the princi-
pal and almost sole value of said land, the same being practically worthless
for agricultural, grazing, and other like purposes, and wholly worthless for
such purposes to your orator, and unsalable therefor; and the portion of said
land which is gituated in said distriet was purchased by your orator solely
on account of the timber aforesaid, and for the purpose of cutting, manu-
facturing, and marketing the same, and employing your orator’s capital therein,
and securing the profits therefrom. That that portion of said tract of land
which lies in the state of Virginia is bounded on the western side by the state
of Kentucky, and on the northern and eastern gides by the state of West Vir-
ginia, towards which states all the creeks and streams flow, which form the
natural and only roadways to and from said lands, and the timber upon said
lands can only be practicably removed therefrom to the markets therefor by
hauling or floating the same out of the said state and into the state of Xen-
tucky or West Virginia; and the said creeks, especially IXnox creek and its
tributaries, and a wagon road leading therefrom down Bull creek, in West Vir-
ginia, to the Norfolk & Western Railroad, furnish ready means and facilities
for the removal of timber from said land. That defendant Pleasants, under
a pretended purchase from defendant Stuart, has wrongfully and unlawfully,
and without the consent of, and against the warning and protest of, your
orator, entered upon your orator’s said land in said district, and has cut down,
and is preparing and threatening to remove, a large quantity of valuable wal-
nut and other timber, and to cut and remove other timber, and your orator
believes and avers that, unless resirained by order of this court, said Pleas-
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ants and his agents, and those claiming under him, will speedily remove the
daid timber out of said state of Virginia, to be removed and shipped away upon
the cars of the Norfolk & Western Railroad. That prior to the cutting of
said timber by said defendant the said Pleasants inquired of your orator’s
counsel the situation and location of his said land, with the proposed purpose
of avoiding any act of trespass thereon, and was advised by your orator’s
counsel that said tract of land embraced nearly all the country drained by
Knox creek and its tributaries, and the neighborhood from which the said
Pleasants has since cut said timber ag aforesaid, and was shown a map rep-
resenting and delineating the survey as made by the said W. D. Sell, C.. E.
That defendant Stuart, under whom said Pleasants professes to have cut said
timber, claims, as your orator is informed, to be the owner of some tract of
land adjoining or overlapping the land of your orator, but your orator declares
that said Stuart is not, nor is any one claiming under bim, nor was any one
under whom Stuart claims, ever in possession of said land, or any part thereof,
and the same is entirely in possession of your orator, and, if said Stuart claims
under any writing or paper title, the nature and character thereof is unknown
to your orator, but your orator declares the same to be wholly null and void;
and, if such paper title shall be disclosed, then your orator will, by proper
amendment or proceedings, declare and pray for the same to be adjudged
and decreed to be null and void, and that the same be canceled and set aside.
That said Stuart is also, as your orator is informed, participating in, and is
interested in, the cutting and removal of said timber. That the cutting and
removal of said timber is a practical destruction of your orator’'s land, and of
the prinecipal, and almost sole, value thereof to him, and is a permanent and
irreparable injury and damage to the said land and to your orator, for which
he has no plain, speedy, and adequate remedy at law, and wherefore your ora-
tor comes into this, your honor’s court of chancery, and prays: That this his bill
of complaint be received and filed in the said court, and that your orator have
process of subpoena thereon against the sald D. 8. Pleasants and H. C. Stuart,
requiring them, and each of them, to appear, and answer the allegations of
said bill. That the said Pleasants and Stuart, and each of them, their serv-
ants, agents, and all persons acting or claiming under them, or either of them,
be enjoined and restrained from entering upon or cutting or removing timber
upon that portion of your orator’s land situate in said state of Virginia, and
from buying, selling, or trafficking in timber cut or to be cut thereon. That
a receiver be appointed to take charge of the timber already cut by said de-
fendants, and dispose of the same under the direction of the court.”

The defendant H. C. Stuart demurs to the hill, and assigns as grounds
of demurrer: '

“First. That the said plaintiff has a full, complete, and adequate remedy at
law, and is not, therefore, entitled to relief in equity for the matters complained

of in said bill. Second. The said bill is in other respects uncertain, informal,
and insufficient, and for other reasons to be assigned at bar.”

The first ground of demurrer, viz. “that the plaintiff has a full,
complete, and adequate remedy at law, and is, therefore, not en-
titled to relief in equity for the matters complained of in said bill,”
presents a clearly defined and important question for decision. A
demurrer to a bill in equity admits the truth of the allegations of
fact in the bill so far as the same are well pleaded. 1 Fost. Fed.
Prac. § 108. The defendants in this cause, by their demurrer, admit
that the complainant has title to the land mentioned in the bill
lying within this district, and that he is in possession of the same.
They likewise admit that the defendants have no title to said land;
that they are not in possession thereof. They admit that the land
is wild and uncultivated; thbat it is heavily timbered with a valuable
growth of poplar, oak, walnut, and other valuable trees, and is prac-
tically worthless for agricultural purposes; that it was purchased



548 84 FEDERAL REPORTER.

by the complainant solely on account of the timber; that they have,
against the protest of the plaintiff, entered upon said land, and
have cut down, and are preparing and threatening to remove, a large
quantity of valuable walnut and other timber; that they enjoy ready
facilities for removing the same out of the state of Virginia into
the states of Kentucky and West Virginia. They further admit the
facts upon which it is alleged that these trespasses, if permitted to
continue, will result in permanent and irreparable injury and dam-
age to the land and to the plaintiff. Admitting these facts, the
defendants insist that a court of equity cannot, by injunction, pre-
vent an actual or threatened trespass going to the destruction of
the growing timber, and thereby causing irreparable damage to the
plaintiff. Tt has frequently been held by this court, and by the
circuit court of appeals for this circuit, that, pending an action at
law to try the title to land, an injunction will lie to prevent the
cutting and removal of timber until the question of the title has
been determined at law;’ that the interests of the parties should
remain in statu quo pending the 1itigation of the title. The defend-
ants in this cause insist that, as there is no action pending at law
involving the title to the land an injunction will not lie to prevent
the destruction of timber, which the plaintiff alleges will result in
irreparable injury to hun The contention of the defendants is
that the plaintiff has a full, adequate, and complete remedy at law
for any damage he may suffer by reason of the trespasses of which
he complains; that this remedy is an action at law for damages, to
be measured by the value of the timber removed. That this was
the doctrine at common law is admitted, but that its strictness has
been greatly modified by the decisions of courts of equity in England
and in this country is too well established to admit of discussion.
A leading case in this country on this subject is that of Jerome v.
Ross, 7 Johns. Ch. 315. In this case Chancellor Kent while closely
adhering to the common-law doctrine, said: '

“In ordinary cases, this latter remedy [an action at law] has been found
amply sufficient for the protection of property; and I do not think it advisable,
upon any principle of justice or policy, to introduce the chancery remedy as its

substitute, except in strong and aggravated instances of trespass which go to
the destruction of the inheritance, or where the mischief is remediless.”

He further says:

“I do not know a case in which an injunction has been granted to restrain
a trespasser merely because he was a trespasser, without showing that the
property itself was of peculiar value, and could not well admit of due fecom-
pense, and would be destroyed by repeated acts of trespass.”

As cautiously and carefully as Chancellor Kent states the law, it
seems that his view of the doctrine would cover the case at bar,
and entitle the plaintiff to an injunction. But the law of injunc-
tion against trespass has, since the decision in Jerome v. Ross, been
relaxed and expanded until now it is held that an injunction will
lie to restrain trespass whenever the injury done or threatened would
result in irreparable injury, or the defendant is insolvent. It will
also be granted where the entire wrong cannot be redressed by
one action at law for damages; this on the principle that equity
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will interpose by injunction to prevent a multiplicity of suits. The
result of the recent English and American decisions is very clearly
stated in Pom. Eq. Jur. § 1357, as follows:

“If a trespass.to property is a single act, and is temporary in its nature and
effects, so that the legal remedy of an action at law for damages is adequate,
equity will not interfere. The principle determining the jurisdiction em-
braces two classes of cases, and may be correctly formulated as follows: (1)
If the trespass, although a single act, is or would be destructive, if the injury
is or would be irreparable,—that is, if the injury done or threatened is of such
a nature that, when accomplished, the property cannot be restored to its origi-
nal condition, or cannot be replaced by means of compensation in money,—
then the wrong will be prevented or stopped by injunction. (2) If the trespass
is continuous in its nature, if repeated acts of wrong are done or threatened,
although each of these acts, taken by itself, may not be destructive, and the
legal remedy may therefore be adequate for each single act if it stood alone,
then also the entire wrong will be prevented or stopped by injunction, on the
ground of avoiding a repetition of similar actions. In both cases the ultimate
criterion Is the inadequacy of the legal remedy.”

A note to this section says:

“The legal remedy is not adequate simply because a recovery of pecuniary
damages is possible. It is only adequate when the injured party can, by one
action at law, recover damages which constitute a complete and certain relief
for the whole wrong,—a remedy virtually as efficient as that 'given by a court
of equity. 'This conclusion is sustained by the concensus of modern decisions

of the highest authority, although it cannot be claimed that the cases are
unanimous in its acceptance.”

In Spell. Extr. Relief, § 14, it is said that:

“Injunction will lie to prevent threatened trespass, though the damages be
susceptible of compensation, or otherwise there is a probability of the wrong
being often repeated, and plaintiff thereby involved in a multiplicity of suits.”

In Id. § 346, it is said:

“Especially will relief be granted where trespass of cutting timber amounts
to the destruction of the essential value of the estate in the character in which
it has been enjoyed.”

Beach, Mod. Eq. Jur. § 22:

“While, ordinarily, courts of equity will not interfere merely to redress a
trespass, they will do so where the trespass is a continuing one, and a multl-
plicity of suits is involved in the legal remedy.”

Id. § 721:

“Where trespass to property is a single act, and is temporary in its nature
and effects, so that the legal remedy at law for damages is adequate, equity
will not interfere; but, if repeated acts of trespass are done or threatened,
although each of these acts, taken by itself, may not be destruetive, or involve
irreparable injury, and the legal remedy may, therefore, be adequate for each
single act if it stood alone, the entire wrong may be prevented or stopped by
Injunction. * * * KEquity will also interfere where the trespass is a con-
tinuous one, and the legal remedy would involve a multiplicity of suits.”

The contention of counsel for the defendants that an injunction
to prevent the destruction of trees is confined to trespasses which
destroy groves kept for beautifying the owner’s home or lands, or to
shade and ornamental trees, cannot be sustained. The modern
decisions apply the relief by way of injunction to coal, iron, and
other mines, and to growing timber in a forest.

Applying the doctrine laid down in the authorities above quoted,
I find no difficulty in deciding that the temporary injunction in thie
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cause was properly awarded, and should be perpetuated. .The trespass
committed is not a single act, temporary in its nature, and such as
wight be compensated for by a single action for damages, but is
continuons from day to day, and, if permitted to continue, will
ultimately result in the entire destruction of the valuable timber
admitted to belong to the plaintiff. The damage done the plaintiff
to-day by catting his timber is the foundation for an action of dam-
ages. The measure of recovery, on the damages laid in the writ in
an action brought for this trespass will be the injury suffered by
the- plaintiff to the time of bringing his suit. To-morrow the de-
fendant commits further injury by cutting other timber, thus giving
the plaintiff another cause of action, and requiring him to bring
another suit, if he is to be remitted to his remedy at law; for it is
not to be presumed that the plaintiff will stand idly by until the
destruction of his property is complete, and, by his acquiescence,
perhaps endanger his right of recovery of damages for the injury
done him. This statement shows the multiplicity of suits to which
the plaintiff would have to resort for redress, and at the same time
it shows the futility of the plaintiff’s remedy at law,—a remedy
which must be full, complete, and adequate. The remedy by an
action at law for damages against a trespasser may have been an
efficient remedy at common law. But at this day, when property
of all kinds readily and easily changes hands; when a. man who is
solvent to-day may be insolvent to-morrow; when the ready means
of transportation quickly conveys personal property from one sec-
tion of the country to another, perhaps out of the jurisdiction of the
courts which have been established for the protection of vroperty
rights; and when we consider the long delays that often precede
a trial, a judgment, and execution,—we see how entirely inade-
quate is the remedy at law to secure compensation to a person whose
property is destroyed by a trespasser. So far from his remedy at
law being full, complete, and adequate, he may find himself, at the
end of his litigation, with a naked execution in his hands, with no
means for its satisfaction. In the meantime his most valuable prop-
erty interests have been destroyed.

The only remaining question for discussion is: Is the damage
that will result to the plaintiff if the defendants are permitted to
cut and carry away his valuable timber irreparable? It must be
conceded that every man has a right to enjoy his own property in
his own way; that he has a right to say how long he will keep it,
and when and how he will dispose of it. In the case of a heavily-
timbered tract of land, like that of the plaintiff, it is his right to say
what part of it, if any, or what particular trees or kinds of trees,
he will cut, and what he will leave standing. It is difficult to find
any kind of property that will suffer more by unrestrained tres-
passes, or that is more difficult to be compensated for in damages
after its destruction than a forest of growing timber such as the
plaintiff’s. The trees are increasing in size and value from year to
year; the younger trees are constantly reaching nearer the size at
which they ecan be profitably utilized, and are constantly rendering
the estate more valuable. Coal and ore, if taken from mines, may
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be measured as to quantity and value. They have no . increasing
value by reason of growth, but are of fixed quantity. Yet the re-
moval of coal and ore from mines is held to work irreparable damage
to the property of the owner of the mine. The court knows of no
measure of damages that could be adopted by a jury that would
properly estimate what would be the value of a body of timber five
years hence that is destroyed by a trespasser to-day. The court has
no hesitancy in holding that the destruction of the plaintiff’s timber
by the defendants, as they threaten to do, and were doing when re-
strained, would result in irreparable damage to the property of the
plaintiff, and that the plaintiff is entitled to the protection of a court
of equity.

The bill is not uncertain, informal, and insufficient, as alleged in
the second ground of demurrer, and this ground of demurrer requires
no discussion. The demurrer will be overruled. The temporary in-
junction heretofore awarded was properly awarded, and will ‘be
continued in force,

MORGAN v. NUNN.
{Circuit Court, M. D, Tennessee, January 24, 1898.)
No. 3,152,

1. CrviL SERVICE LAW—PowER OF REMOVAL.

With the exception of section 13 of the act of January 16, 1883, which
prohibits promotion, degradation, removal, or discharge of any officer or
employé for giving or withholding or neglecting to make any contribution
of money or other valuable thing for any political purpose, no legislative
declaration expressly bearing upon removals from office is made,

8. SaMr—ExECcUTIVE RULES,

Civil service rules promulgated by the executive, so far as they deal
with the executive right of removal, are but expressions of the wiil of the
president, and are regulations imposed by him upon his own action, or
that of heads of departments appointed by him. They do not give the
employés within the classified civil service any such tenure of office as
to confer upon them a property right in the office or place.

8. BAME—INJUNOTION.

A court of equity will not, by injunction, restrain an executive officer
from making a wrongful removal .of a subordinate appointee, nor restrain
the appointment of another. Priddie v. Thompson, 82 Fed. 186, disap-
proved. :

Frank P. Bond, for plaintiff.

8. Brown, U. 8. Atty., and Chas. C. Burch, Asst. U. 8. Atty., for de-
fendant.

LURTON, Circuit Judge. The complainant, William C. Morgan, is
a general clerk in the office of the collector of internal revenue for the
Fifth district of Tennessee. He was first appointed and qualified
during the incumbency of Frank P. Bond as collector; and while serv-
ing under that appointment the position was placed within the classi-
fied service by the executive order of November 2, 1896, promulgating
amended civil service rules, and extending the executive civil service
so as to include places of the character held by complainant. Upon
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the expiration of the term of office of said Bond, the defendant, David
A. Nunn, was appointed and qualified as collector, and said Nunn there-
upon reappointed Morgan to the place of general clerk, and took from
him 4 new bond and oath of office. The bill avers that said Nunn, in
violation of the civil service law, is now seeking to degrade or remove
complainant, and appoint another in his place, wholly upon the ground
that complainant is a Democrat; the defendant being a Republican.
To accomplish this purpose, the bill charges, said Nunn, well knowing
that no charges had been or could be:successfully preferred against
complainant, and well knowing that complainant bad faithfully and
diligently discharged all the duties incumbent upon him as a general
clerk, and well knowing that complainant had not applied for, and
would not accept, the place of storekeeper and gauger, had nevertheless
recommended him for such an appointment to the commissioner of
internal revenue, and that the latter had made the appointment as re-
quested, and forwarded to complainant a bond to be executed for the
discharge of the duties of storekeeper and gauger. This bond com-
plainant returned without having executed same, and notified both the
commissioner and collector that he had never applied for such a place,
and would accept no such appointment. "The bill then charges that
the collector has announced his purpose to remove complainant, and
to appoint another in his room and stead, and that he will do so un-
less restrained, to the irreparable damage and injury of complainant.
The place of storekeeper and gauger is a place much less desirable, in
point of character and salary, than that held by complainant. A re-
straining order was granted to preserve the statu quo until formal ap-
plication could be made for a temporary injunction. By direction of
the attorney general, the district attorney for this judicial district has
appeared for the defendant, and has filed a demurrer, questioning the
jurisdiction of the ecircuit court to grant the relief sought.

The act of January 16, 1883, commonly called the “Civil Service
Act,” deals in no direct way with the tenure of office of those persons
then, or who might thereafter be, included within the classified service.
Nor does it make any declaration expressly bearing upon the subject of
removals from office, except in the single provision found in the thir-
teenth section, which prohibits any promotion, degradation, removal,
or discharge of any officer or employé for giving or withholding or
neglecting to make any contribution of money or other valuable thing
for any political purpose. It is now well settled that, in the absence
of constitutional or statutory regulation, the power of appointment
carries with it, as an incident, the power to remove. This was first
authoritatively determined in respect to appointments vested by the
constitution, or by act of congress, in the president, judges of United
States courts, and heads of departments, in the case reported as In re
Hennen, 13 Pet. 230; the question there being as to the power of a
district judge to remove a district court clerk. The doctrine of that
case was followed, in an elaborate opinion, in Parsons v. U. 8., 167
U. 8. 324, 17 Sup. Ct. 880. The civil service act prescribes no tenure
of office, and does not deny the power of removal, except in the par-
ticular mentioned. The executive rules in force prior to November 2,
1896, in no way undertook to regulate removals; and it is a part of the
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history of the country that removals were constantly made, at the will
of the appointing power, down to the promulgation of the amended
rules of November 2, 1896, and those of July 27, 1897. By paragraph
3 of rule 2 of the civil service rules promulgated by President Cleve-
land November 2, 1896, it was provided that:

“No person in the executive civil service shall dismiss, or cause to be dis-
missed, or make any attempt to procure the dismissal of, or in any manner

change the official rank or compensation of, any other person therein, because
of his political or religious opinions or affiliations.”

This rule was amended July 27, 1897, by President McKinley, who
added a new paragraph, as paragraph 8, in these words:

“No removal shall be made from any position subject to competitive exami-
nation, except for just cause, and upon written charges filed with the head of
the department, or other appointing officer, and of which the accused shall
have full notice, and an opportunity to make defense.”

That these authoritative orders of the chief executive have been,
or are about to be, most flagrantly violated by the defendant, who i.s a
subordinate executive officer, cannot be, and has not been, denied.
But the question contested is the power of a court of equity to prevent
such violation by the writ of injunction. This authority is questioned
upon two grounds:

1. It is said that the civil service rales, so far as they deny the un-
restrained power of removal, are not the law of the land, but are mere
executive orders, dependent for their force upon the vigilance and
earnestness of the chief executive in compelling his appointees to re-
gard and obey regulations voluntarily imposed by him as a regula-
tion by the appointing power of its otherwise unrestrained liberty
of removal. To this contention I am constrained to yield my as-
sent. These rules regulating the power of removal were made by the
president, and may be repealed, altered, or amended at his pleasure.
Prior to November 2, 1896, no such restraints existed; and, if after
that date they came into force, it was alone by virtue of an executive
order. Law is not thus enacted, altered, or amended. Law must
be an expression of a rule of action by the legislative anthority. These
civil service rules, so far as they deal with the executive right of re-
moval—a right which is but an incident of the power of appointment,
—are but expressions of the will of the president, and are regulations
imposed by him upon his own action, or that of heads of departments
appointed by him. He can enforce them by requiring obedience to
them on penalty of removal. DBut they do not give to the employés
within the classified civil service any such tenure of office as to confer
upon them a property right in the office or place.

2. Another and equally serious objection to the power of this court
to grant relief is found in the fact that a court of equity will not, by
injunction, restrain an executive officer from making a wrongful re-
moval of a subordinate appointee, nor restrain the appointment of
another. This is a general limitation upon the power of courts of
equity, regardless of whether the removal is from a federal, state, or
municipal office. In Re Sawyer, 124 U. 8. 200, 8 Sup. Ct. 482, the
jurisdiction of a United States court of equity to restrain by injune-
tion the removal of a public officer was involved, and also its juris-
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digtion to; enjoin a criminal proceeding. As to the power to enjoin a
threatened removal, Justice Gray, for the court, said:

“It.is equally well settled that a court of equity has no jurisdiction over the
appointment and removal of public officers, whether the power of removal is
vested, as well as that of appointment, in executive or administrative boards
or 0ﬂ§cers, or is intrusted to a judiecial tribunal. The jurisdiction to determine
the title to a public office belongs exclusively to the courts of law, and is ex-
ercised either by certiorari, error, or appeal, or by mandamus, prohibition, quo
warranto, or information in the nature of a writ of quo warranto, according to
the circumstances of the case, and the mode of procedure established by the
common law. oy by statute,” . .

In support of this conclusion the learned justice cited many cases,
—among. them: Attorney. General v. Clarendon, 17 Ves. 491-498;
Tappan v. Gray, 9 Paige, 507-512; Hagner v. Heyberger, 7 Watts &
S. 104; Updegraff v. Crans, 47 Pa. St. 103; Cochratt v. McCleary, 22
Towa, 75; Delahanty v. Warner, 75 I11.185; Sheridan v. Colvin, 78 T1l.
' %37; Beebe v. Robinson, 52 Ala. 66; Moulton v. Reid, 54 Ala. 320.
To these authorities I may add the following: Muhler v. Hedekin, 119
Ind. 481, 20 N. E. 700; Fletcher v. Tuttle, 151 1l 41, 37 N. E. 683;
and People v. Canal Board of New York, 55 N. Y. 393.

“The office and jurisdiction of a court of equity, unless enlarged by
statute, are limited to the protection of rights of property.” In re
Sawyer, 124 U. 8, 210, 8 Sup. Ct. 487; World’s Columbian Exposition
v.U. 8, 18T. 8, App. 159, 6 C. C. A. 58, and 56 Fed. 654. The dis-
tinction between the jurisdiction of courts of law and courts of equity
is most rigidly observed in the circuit courts of the United States, and
the powers ofa circuit court as a court of equity will not be exercised
unless a case is made coming under some acknowledged head of equity
jurisdiction. In respect to the exercise of equitable jurisdiction over
public officers, the court of appeals of New York well expressed the
rule in People v. Canal Board of New York, 55 N. Y. 393, when it said:

“A court of equity exercises its peculiar jurisdiction over public officers, to
control their aection, only to prevent a breach of trust affecting public fran-
chises, or some illegal act, under color or claim of right, affecting injuriously
the property rights of individuals. A court of equity has, as such, no super-
visory power of jurisdiction over public officials or publie bodies, and only
takes cognizance of actions against or concerning them when a case is made,
coming within one’of the acknowledged heads of equity jurisdiction.”

The question of the power of a court of equity to restrain removals
contrary to the provisions of the executive rules for carrying into effect
the civil service act has of late heen frequently before the courts. In the
case of Wood v. Gary, a case in the superior court of the District of Col-
umbia, not yet reported, where the opinion was by Justice Cox, and in
Dudley v. James, 83 Fed. 345, where the opinion was by Judge Barr,
and an unreported case, before Judge Rodgers, decided in the circuit
court for the district of Western Arkansas, conclusions were reached
identical with those I have indicated upon both points of the defense.
The same. questions arose before Judge Jenkins in Carr v. Gordon, 82
Fed. 373, and in Taylor v. Kercheval (before Judge Baker) 82 Fed.
497, and was by each of those learned judges elaborately considered;
.and both came to the conclusion that the rules regulating removals in
the classified service were mere executive orders, not having the force
or effect of law, and that, aside from this, a court of equity will not, by
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injunction, prevent a removal from office, or restrain an appointment.
A contrary view was taken by Judge Jackson, of the district of West
Virginia, in Priddie v. Thompson, 82 Fed. 186, but I find myself unable
to concur with the reasoning of that learned judge.

In High, Inj. § 1315, it is said:

“While courts of equity refuse to interfere by the exercise of their preventive
jurisdiction to determine questions relating to title to office, they frequently

recognize and protect the position of officers de facto by protecting such posi-
tions against the interference of adverse claimants,”

There are possibly exceptional cases where one, having a vested
right to an office, and who is in actual possession, is abeut to be dis-
possessed, by force and unlawfully, where equity may, without trying
the title to the office, restrain such unlawful interference by a claim-
ant to the office, and compel the latter to resort to legal remedies, and
establish in a court of law his title. Certainly this is not such a case,
but one clearly falling within the general doctrine announced authori-
tatively in Re Sawyer, heretofore cited. For the reasons indicated an
injunction must be refused. The demurrer will be sustained, and the
bill dismissed, with costs.

FLETCHER et al. v. HARNEY PEAK TIN-MIN. CO.
(Circuit Court, S. D. New York. December 27, 1897.)

1. RECEIVER—COURTS OF PRIMARY AND LoOCAL JURISDICTION.

In the settlement of the accounts of a receiver of a corporation, in the
federal court of primary jurisdiction, the directions previously given by that
court will control in matters of general administration; and the directions
of the federal court of another circuit, by which he was also appointed re-
ceiver, will control in matters of local administration in the latter circuit,
and the question as to what shall be done with personal property within
the jurisdiction of the local court, and incumbered with a local lien, is pre
eminently a matter of local administration.

2. Tax—Liex oN AssETs—LOCAL Law.

The question of whether local taxes upon the property of a corporation,
in the bands of a receiver appointed by the federal court of the circuit
where the property is, are regular, and constitute a lien on the property,
is a question of the local law, and is to be determined by that court, and
its determination thereof is to be followed by the court of primary jurisdic-
tion in another circuit.

3. BAME.

In such a case, however, the court of primary jurisdiction, when enlight-
ened by the argument of all parties to the litigation, including some not
represented in the local court, may appropriately indicate its views as to
the course best calculated to save the property from sacrifice, and at the
same time preserve the rights and secure payment to the local creditor:
but ]an order embodying such directions is subject to the approval of the
local court,

David C. Willcox and Hugh L. Cole, for the motion.
Louis Marshall, opposed.

LACOMBE, Circuit Judge. It appears that an order has been
made in the district where the property is situated directing the re-
ceiver to sell the personal property there, and pay the overdue state
taxes on or before January 3, 1898. Although this court first ap-



