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The conclusion reached is that this court can entertain the pres-
ent proceeding without previous leave being granted by the supreme
court, and that process for the enforcement of the judgment against
Anna L. Brown should be stayed until the question presented by
the bill herein is determined. It is therefore ordered that, upon
the complainant herein filing a bond in the sum of $2,500, with
sureties to be approved by the clerk of this court, conditioned for
the payment of all costs and damages awarded against complainant
by reason of said stay of process, the said defendants James H.
Walker et al. are restrained from issuing process for the enforce-
ment of the judgment in their favor until the further order of this
court,

PLATT v. PHILADELPHIA & R. R. CO. et al.
(Circuit Court of Appeals, Third Circuit. January 7, 1898.)
No. 24,

1. RarLrOAD RECEIVERS—CAR RENTALS.

When a receiver is appointed for a railroad company holding rolling
stock under a car-trust lease, whereby title remains in the lessor until
the rental has paid the purchase price, the lessor is entitled to reasonable
compensation for the use of such rolling stock by the receiver, even though
the cars are afterwards returned to the lessor.

2. BaAME—ADOPTION OF CAR-TrUsT LEASES.

A railroad receiver does not adopt car-trust leases simply by taking pos-
session of the cars, and using them temporarily. He is entitled to a rea-
sonable time to aqcertain whether it will be profitable or desirable to
adopt the leases. And where an experimental arrangement is made un-
der the court’s sanction, by which the receiver retains the cars, and pays
the rentals during several months with receiver’s certificates, this does
not amount to an adoption of the lease, in the absence of more definite
and final action.

8 SaumE.

‘Where a receiver temporarily using cars held by the company under a
car-trust lease, with the sanction of the court, turns over the operation
of the road and rolling stock to another company, which agrees to pay
“all the expenses of operation,” the latter company becomes liable to the
owner of such cars for reasonable compensation for their use, as the
agent or representative of the receiver,

Appeal from the Circuit Court of the United States for the East-
ern District of Pennsylvania.

This was an appeal by the Central Car-Trust Company from a de-
cree of the circuit court of the United States for the Eastern district
of Pennsylvania, entered in the suit of Thomas C. Platt against the
Philadelphia & Reading Railroad Company and others.

J. 8. Clark, for appellant.
Thomas Hart, Jr., for appellee Philadelphia & R. R. Co.

Before AOHESON Circuit Judge, and KIRKPATRICK and
BRADFORD District Judges.

ACHESON, Circuit Judge. It has been decided that, where a
railroad company holds rolling stock under a car-trust lease, title
thereto remaining in the lessor until the rental has paid the pur-
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chase price, the lessor is entitled to reasonable compensation as
rental for the use of such rolling stock by the receiver of the rail-
road company, even though the cars are afterwards returned to
the lessor. Myer v. Car Co., 102 U. 8. 1; Kneeland v. Trust Co.,
136 U. 8. 89, 103, 10 Sup. Ct. 950; Thomas v. Car Co., 149 U. 8. 95,
112, 13 Sup. Ct, 824" The soundness of this doctrine as a general
principle is not controverted by the appellees, nor is it denied by
them that, if the appellant’s case is within the rule, remuneration
on the basis of mileage earnings, as here claimed, would be a fair
compensation, It is, however, denied that the above-stated rule is
applicable here. The appellees earnestly contend that the receiver
of the Pennsylvania, Poughkeepsie & Boston Railroad Company
(Henry H. Kingston) adopted the car-trust contracts which sub-
sisted between that company and the Central Car-Trust Company,
the appellant, and that the receiver thereby assumed the payment
of the future accruing installments of the purchase price of the
cars. Itisnot alleged, and under the evidence it cannot be claimed,
that the receiver thus adopted these contracts by any express un-
dertaking. The acts of the receiver and the orders of the court
which appointed him—the circuit court of the United States for
the district of New Jersey—are relied on as showing such accept-
ance and adoption of the contracts.

Certainly, the receiver was not bound to adopt these car-trust con-
tracts; and it is quite clear that he did not assume the liabilities of
the railroad company thereunder simply by taking possession of the
cars, and using them temporarily, under his order of appointment. Oil
Co. v. Wilson, 142 U, 8, 3183, 322, 12 Sup. Ct. 235; U. 8. Trust Co. v.
Wabash W. Ry. Co., 150 U. 8, 287, 299, 14 Sup. Ct. 86. The receiver
undoubtedly was entitled to a reasonable time to ascertain whether or
not it would be profitable or desirable for him to assume the obligations
of these contracts, and to elect whether he would adopt them, or
reject them, and return the cars to.the trust company. Id. This
record discloses that the receiver himself never undertook to exer-
cise in this matter any right of election he may have had. He acted
altogether under orders of the court. He was appointed on Febru-
ary 17, 1891, and four days thereafter, on February 21st, he pre-
sented to the court a petition setting forth the facts with respect to
these car-trust contracts, and in the succeeding month of March
he filed two other petitions relating to the same general subject-
matter. On April 7, 1891, the court, under the prayers of these
petitions, or some of them, made an order authorizing the receiver
to issue receiver’s certificates to meet the car-trust lease warrant
or rental note which fell due March 1, 1891, and the lease warrants
or rental notes which should fall due each month thereafter up to
and including November 1, 1891. 1In fulfillment of this order, the
receiver and the Central Car-Trust Company, on April 15, 1891, en-
tered into a written contract, whereby it was agreed that the re-
ceiver would pay, and the Car-Trust Company would accept as
cash, receiver’s certificates in payment of the lease warrants or
rental notes from March 1 to November 1, 1891, inclusive; and this
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arrangement was carried out. In one of his said petitions the
receiver represented to the court that he believed that after No-
vember 1, 1891, the net revenue in his hands would be sufficient
to meet the subsequently maturing installments of the purchase
price of the cars. Evidently, in this belief and expectation, the
order of court for the issue of these receiver’s certificates was
made, and the contract of April 15th was entered into. The ar-
rangement between the receiver and the Car-‘Trust Company which
the court sanctioned was temporary and experimental. Under all
the circumstances, then, we cannot regard these acts of the receiver
and the orders of the court as an absolute adoption of the car-
trust contracts. The order of court of April 7 and the contract
of April 15, 1891, merely carried forward the car-trust contracts
to November 1, 1831, After that date the receiver’s relation to
these contracts was the same as when he was appointed. Now,
the expectatioén that the net revenues of the railroad after Novem-
ber 1, 1891, would pay the after-accruing installments of the pur-
chase price of the cars wholly failed of realization. Instead of a
net surplus, there was a deficit, and on December 28, 1891, the re-
ceiver presented to the court a petition for authority to issue certifi-
cates to cover five additional monthly installments of car rental.
The court held this application under advisement, but it was never
granted.

In this state of affairg, the receiver of the Pennsylvania, Pough-
keepsie & Boston Railroad Company and the Philadelphia & Read-
ing Railroad Company, under the sanction and order of the court,
entered into the agreement of April 28, 1892. By the terms of that
agreement the Philadelphia & Reading Railroad Company became
the “agent and representative” of said receiver to conduct “the op
eration of the line of railroad of the Pennsylvania, Poughkeepsie
& Boston Railroad Company and its accessories and the traffic
thereon,” and the Philadelphia & Reading Railroad Company as-
sumed and agreed to pay “all the expenses of the said operations”
after May 1, 1892, “taking therefor the entire receipts and revenues
to be derived from the said operations and traffic.” The rolling
stock held by the receiver (Kingston) under the car-trust contracts
passed with the Pennsylvania, Poughkeepsie & Boston Railroad
into the possession of the Philadelphia & Reading Railroad Com-
pany on May 1, 1892, and was retained and used by that company
at first, and then by its receivers, until August 31, 1893, when by
its election and notice the agreement of April 28, 1892, was ter-
minated. The master has found that the Philadelphia & Reading
Railroad Company took possession “of said equipment, and oper-
ated the same, with knowledge of the interest of the Central Car-
Trust Company therein.” It further appears that from May 1 to
December 31, 1892, the Philadelphia & Reading Railroad Company
paid monthly to the receiver of the Pennsylvania, Poughkeepsie &
Boston Railroad Company mileage earnings made by this rolling
stock upon the railroad of the latter company, and the said receiver
paid the same over to the Central Car-Trust Company. The claim
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in dispute is for compensation on the basis of mileage earnings for
the use of these cars by the Philadelphia & Reading Railroad Com-
pany and its receivers from January 1 to August 31, 1893. The
capable master disallowed this claim, not without hesﬂ:atwn His
conclusion is thus stated in his report

“Though with some doubt, arising from the failure of the parties to spe-
cifically express their intention as to any liability of the Philadelphia &
Reading Railroad Company for any compensation for the use of this equip-
ment upon the Pennsylvania, Poughkeepsie & Boston Railroad, I do not
think that the Philadelphia & Reading Railroad Company, or its receivers,
are liable for such compensation to Mr. Kingston, receiver, or to the Central
Car-Trust Company.”

We are unable to concur in this view. The Philadelphia & Read-
ing Railroad Company took possession of this relling stock know-
ing of the appellant’s interest therein. It is not to be doubted
that the company acted with the fullest knowledge, of the facts.
At any rate, inquiry was its plain duty. Now, certain it is that,
as against the appellant, the company took no greater mghts in
this leased rolling stock than those of Mr. Kingston, the receiver.
As the receiver could not use these cars without making reason-
able compensation to the owner, neither could his representative,
the Philadelphia & Reading Railroad Company. Then the latter
company stipulated to pay all “the expenses of the said operations.”
We agree with the master that the term “operating expenses” does
not embrace the “lease warrants,”—the unpaid installments of the
purchase price of the cars. But we think it clear that the stipula-
tion does cover the reasonable compensation to which the owner
of these cars was entitled for the use of them, whether such use
was by the receiver himself or by his agent and representative.
This expenditure was part of the operating expenses. TUnder the
circumstances it must have been within the contemplation of both
the parties to the agreement of April 28, 1892, that the Philadel-
phia & Reading Railroad Company should pay the compensation
for the use by it of this rolling stock, for Mr. Kingston, the re-
ceiver, turned over the whole railroad property he held under his
receivership to that company, and that company was to receive the
entire revenue. Finally, if there could be any doubt upon the
face of the agreement as to the liability of the Philadelphia &
Reading Railroad Company, that doubt was resolved against the
company by what the parties did under the agreement from month
to month from May 1 to December 31, 1892. Their long course
of dealing with respect to mileage earnings definitely fixed the
meaning of the agreement in accordance with the appellant’s con-.
tention.

We have not at all overlooked the allegation now made of a
mistake of fact running through all the monthly settlements. In
explaining the supposed error, the comptroller of the Philadelphia.
& Reading Railroad Company in his testimony states that “it is
very unusual for any road to report mileage of its own cars on its
own road, and, they being Pennsylvania, Poughkeepsie & Boston
cars, it did not occur to me that the clerk, in making up the mile-
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age account, included the movements of those cars on their own
road” These cars, however, did not belong to the Pennsylvania,
Poughkeepsie & Boston Railroad Company, as the comptroller here
erroneously assumes, but they were the cars of the Central Car-
Trust Company, and that company, as we have seen, is entitled to
reasonable compensation for their use, whether such use was by
the receiver or by his representative. The allegation of mistake
in the monthly settlements rests upon a misapprehension as to
the rights of the partles The decree of the circuit court is re-
versed, and the cause is remanded to that court, with direction to enter
a decree in favor of the Central Car-Trust Company.

LOUISVILLE TRUST CO. v. LOUISVILLE, N. A, & C. RY. CO. et al,
(Circuit Court of Appeals, Seventh Circult. February 5, 1898.)
No. 420,

1. MorRTGAGE FORECLOSURES—PARTIES—GENERAL CREDITORS.

Mere general creditors are neither necessary nor proper partles to a suit
to foreclose a mortgage; and if permitted by the court merely to file an in-
tervening petition, without tendering any issue or asking leave to file an
answer or other pleading, such intervener has no standmg in court to ques-
tion the validity of the foreclosure sale.

2. SaAME—DE Facro CORPORATION.
A general creditor, whose claim arose under a contract with a de facto
consolidated corporation, cannot question the validity of the consolidation
for the purpose of invalidating the corporation’s mortgage bonds.

Appeal from the Circuit Court of the United States for the District
of Indiana.

On August 24, 1896, John T. Mills, Jr., filed a judgment creditors’ bill in the
circuit court of the United States for the distriet of Indiana against the Louis-
ville, New Albany & Chicago Railway Company, and procured the appointment
of a receiver, who took possession of the property. On November 12, 1896,
the Farmers’ Loan & Trust Company and John H. Barker, trustees, filed their
bill of complaint to foreclose a mortgage upon the property of the railway
company, known as the “consolidated mortgage,” securing $4,700,000 of 6
per cent. consolidated bonds. The foreclosure was based upon an allegation
that default was made in the payment of the interest upon the bonds secured
by said mortgage maturing on October 1, 1896. On the same day the Central
Trust Company of New York and John H. Stotsenburg, trustees, filed their
bill of foreclosure against the railway company to foreclose the mortgage
known as the “general mortgage,” securing an issue of $2,800,000 5 per cent.
general mortgage bonds. This foreclosure was based upon an allegation of
default in the payment of interest on the said bonds maturing November 1,
1896. On November 12, 1896, the two foreclosure bills were, by order of the
court, consolidated with the creditors’ bill in one cause, to proceed under the
title of the Farmers’ Loan & Trust Company of New York and John H. Barker,
complainants, against Louisville, New Albany & Chicago Railway Company.
On December 14, 1896, the Central Trust Company of New York and James
Murdock, trustees, filed their bill of foreclosure against the railway company
to foreclose the mortgage known as the “equipment mortgage,” securing bonds
whereof $709,000 of principal were alleged to be outstanding; the said equip-
ment mortgage being a first lien upon a large amount of equipment, and a
subordinate lien upon the property of the railway company covered by its other
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mortgages. The foreclosure 'was based upon allegations of default In the
payment of the interest maturing. on December 1, 1896. On December 21, 1896,
the last-mentioned suit was consolidated with the other consolidated suit under
the same title. On December 24, 189G, the Farmers' Loan & Trust Company
and John H. Barker, as trustees, filed an amended and supplemental bill,
which related to the property of the Orleans, West Baden & French Lick
Springs Railway Company and the Bedford & Bloomfield Railroad Company,
which last-mentioned companies had conveyed their properties, by way of mort-
gage, to the said trustees, as additional security for the consolidated bonds. On
January 13, 1897, the Orleans, West Baden & French Lick Springs and Bedford
& Bloomfield Companies were made parties defendant to the bill ef the
Farmers’ Loan & Trust Company and John H. Barker. The defendant rail-
way corporations filed an answer to the several bills of foreclosure, which did
not put in issue any of the material allegations of sgaid bills. The Central
Trust Company, Stotsenburg, and Murdock, trustees, filed an answer to the
bill of the Farmers’ Loan & Trust Company and Barker, admitting the allega-
tions of the bill and amended and supplemental bill of those complainants. On
January 23d, the pleadings of all the parties defendant to the original bills
being upon file, and there being no material allegation of any of the foreclosure
bills in ‘issue or denied, and mno proofs being necessary in order to render
a decree upon the foreclosure bills, application was made to the court for
a decree of foreclosure and sale. On the same day, the Louisville Trust
Company filed an intervening petition. This petition merely alleged the
incorporation of the Louisville Trust Company, the fact that it was the
holder of 125 bonds of $1,000 each, made by a corporation known as the

ichmond, Nicholasville, Irvine & Beattyville Railroad Company, and alleged
0 have been guarantied by the Louisville, New Albany & Chicago Railway
Company, which remained unpald, and the interest upon which was in de-
fault; that the Louisville, New Albany & Chicago Railway Company was
authorized to make the guaranty, and that its right and power to do so had
been adjudged in a suit in the circuit court of the United States for the district
of Kentucky; that the Louisville, New Albany & Chicago Railway Company
was indebted to the petitioner in $125,000 and interest; and it prayed that the
petition might be filed, and an order entered authorizing petitioner to appear
in its own behalf, and in behalf of all others holding similar claims, and take
such steps and proceedings as it might be advised by counsel. This inter-
vening petition did not contain allegations tending to controvert any matters
contained in the foreclosure bills, and tendered no issue whatever. Upon said
petition, an order was made that the Louisville Trust Company and the Ken-
tucky National Bank be admitted to appear in the proceedings in the cause,
each on its own behalf. No answer or other pleading of any kind was ten-
dered to the court or was ever suggested. On the same day. the court made
and entered the decree of foreclosure and sale, The decree directed fore-
closure of the several mortgages, but reserved full power to adjudge with re-
spect to the income of the receivership and the rights of creditors in and to
the same. On February 27, 1897, more than a month after the decree was
entered, the appellant filed another petition. In this petition various charges
and allegations were made tending to negative the right of the trustee to fore-
close their mortgages, and the prayer of the petition was to the effect that
the decree of foreclosure and sale should be set aside; that the consolidations
"by which the mortgagor company was created should be adjudged to be void;
that its mortgages should be declared to be invalid; that the assets and liabili-
ties of the railway company should be ascertained; and that the amount of
such assets should be declared to be a fund to be distributed among general
and unsecured creditors; and, further, that an order be entered commanding
some of the parties to the consolidated cause, but not all, to appear within a
time to be fixed by the order of the court, and to plead or make answer to the
allegations of the petition. No such order was ever made or applied for. But
on March 9, 1897, the day before the day fixed for the sale under the decree,
it appears that the petition of February 27, 1897, came on to be bheard, and was
argued by counsel, and that the court refused to vacate the decree of fore-
closure and sale, or to postpone or adjourn the sale. The sale was duly made
to . P. Olcott, Henry W. Poor, and Henry C. Rouse, as a committee for the
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bondholders. On the day of the sale, viz. March 10, 1897, application was
made to confirm the sale and the master's report; and, all the parties to the
foreclosure bills appearing and consenting, an order of confirmation was en-
tered. 'The Louisville Trust Company, on May 1, 1897, filed its petition of ap-
peal and assignment of errors, and sald petition was allowed. The appeal is
taken from the decree of foreclosure and sale, and from the order denying the
application to set the same aside.

St. John Boyle and Swager Sherley, for appellant.
Adrian H. Joline, for appellees.

Before JENKINS and SHOWALTER, Circuit Judges, and BUNN,
District Judge.

BUNN, Distriet Judge, after stating the facts as above, delivered
the opinion of the court.

There are several reasons why the decree in this case should not be
disturbed.

1. The intervening petitioner, who is the appellant here, had no
standing in the court below. At best, it was only a general creditor
of the defendant company, having and claiming to have no interest in
or lien upon the real estate and franchises of the company which
formed the subject of the foreclosure suits. The petitioner claims
to be the owner and holder of certain bonds issued by the Richmond,
Nicholasville, Irvine & Beattyville Railroad Company, the payment
of which was guarantied by the defendant the Louisville, New Albany
& Chicago Rallway Company, which bonds remain unpaid. It is
well settled that, in a foreclosure proceeding like this, unsecured cred-
itors having no Judgment or other lien upon the real estate cannot
be made defendants. They are neither necessary nor proper parties.
Bronson v. Railroad Co., 2 Black, 524; Stout v. Lye, 103 U. S. 66;
Herring v. Railroad Co., 105 N. Y, 340, 12 N. E. 763; Jones v. Winans,
20 N. J. Eq. 96.

In the case of Bronson v. Railroad Co., supra, it is said:

“But was it ever seriously maintained that a general creditor, having no
specific lien, had a right to interfere in the contests between his debtor and
third parties? * * * If the right was conceded to one creditor, it would
have to be to another; and where the creditors are numerous, as in the case of

railroad bondholders, the exercise of the right would lead to great embarrass-
ment.”

In the New Jersey case cited,-a general creditor had presented a
petition, asking to be made a party defendant in a foreclosure case,
and the chancellor said:

“The petitioner has no judgment or other lien on the land. He is in the po-
sition in which any creditor at large of Winans stands. No such creditor is a
necessary party to a bill to foreclose; nor could he be properly made a defend-
ant. There is no authority or precedent for such an order as is asked for in
this case, and it is against the settled principles on which the practice of the
court is founded.”

In the case at bar, no doubt, the circuit court exercised a discretion
in allowing the appellant to come in, in order that it might be in con-
dition to keep an eye on the proceedings, and to be ready to protect
its interests in any surplus that might remain after the bondholders
and other secured creditors were paid. The petitioner, after being
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allowed to file its petition, did not tender ‘any issue mor ask leave
to file any answer or pleading, so that there was no occasion for the
complainants to offer any evidence to substantiate the allegations of
the bill, but a decree of foreclosure was regularly and properly ren-
dered upon the bill and answers. Now, the appellant comes to this
court, and asks for all the benefit and advantage that it might have
had if it had asked and obtained leave to put in an answer, and had pro-
duced evidence to defeat the equities of the bill. We know of no
precedent for such a practice. It would be a travesty upon equity
proceedings. The case stands here as though the equities of com-
plainants’ bill had been established by competent and sufficient evi-
dence in the court below. The appellant’s original petition alleged
nothing whatever against the foreclosure or the validity of the mort-
gages, or the equities of the complainants’ case, but merely set up
facts which would entitle the petitioner to share in any surplus or
assets not covered by the mortgages. It was filed on the same day
that the decree was entered. The complainants were not notified
that there was any dispute as to the merits of the foreclosure. What
should the complainants do? Must they delay the foreclosure, and
coax the petitioner to put in an answer disputing their right to the .
relief sought? There was nothing secret about the foreclosure pro-
ceedings. They had been pending for some time, and the case was
ripe for a decree, which was regularly entered upon bill and answer.
2. The sole ground of objection to the complainants’ case in the
court below, as set forth in the petition of appellant, and which
was filed after a decree was taken, and which was addressed to the
discretion of the court asking to have the decree set aside, was the
total invalidity of the various bonds and mortgages, because the
defendant corporation, which is a consolidated company, was never
regularly consolidated, and that under the law of Illinois and the deci-
sion of the supreme court in' the case of American Loan & Trust Co.
v. Minnesota & N. W. R. Co., 157 I1l. 641, 42 N, E. 153, a railway cor-
poration of Illinois could not be consolidated with a railway corpo-
ration of another state. In answer to this claim, it is alleged on the
part of the appellees that there was no property of the defendant
company in Illinois except some leasehold interests, and that an ex-
amination of the case in the Illinois supreme court shows that it
has no application to such a case as this, and that it is well-settled
law that in an action to foreclose a mortgage securing bonds of a con-
solidated corporation of two different states, where from the time
of consolidation it exercised the franchises of a consolidated corpora-
tion without objection from the state or the stockholders who appeared
and voted as its stockholders at its annual meetings, it is a de facto
corporation, and both such de facto corporation and its stockholders
and creditors who claim to be general creditors of the same de facto
corporation are estopped to assert its unauthorized existence as a
corporation to avoid the bonds, which no doubt furnishes a complete
answer to the contention, provided it were essential to meet that con-
tention here on the merits as though it had been litigated and passed
upon in the court below, and an appeal taken from the decision. The
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case of Farmers’ Loan & Trust Co. v. Toledo, A. A. & N. M. Ry. Co,,
67 Fed. 49, is directly in point upon this question. See, also, Dallag
Co. v. Huidekoper, 154 U, 8. 654, 14 Sup. Ct. 1190. Both the appel-
lant and appellees have dealt with this defendant corporation as
though it had a legal existence. One who deals with a corporation
as existing in fact is estopped to deny, as against the corporation, that
it has been legally organized. Cloge v. Cemetery, 107 U. 8. 466, 2 Sup.
Ct. 267. :

In the recent case of Continental Trust Co. v. Toledo, St. L. & K.
C. R. Co., 82 Fed. 642, a similar question was presented, and the
petitioner’s right to allege the invalidity of bonds demied. In that
case, which, like this, was one of several bills consolidated, the parties
were allowed to come in and defend, on the ground that some of
the cases consolidated were not foreclosure cases, but suits brought
by unsecured creditors in the nature of creditors’ bills, it being con-
ceded that in a foreclosure bill a general creditor could not contest
the validity or the amount of the mortgage lien. The bondholders,
however, had made themselves parties to the creditors’ bill by a com-
mittee, and had set up their claims and liens, and on this ground
the creditors were allowed to attack the validity of the bonds secured
by mortgage. But the court, when it came to the question of the
creditory’ alleging the invalidity of the bonds on the general ground
that the corporation had no valid existence, distinctly denied such
right. On that question, Taft, Circuit Judge, in his opinion says:

“Let us consider first the averment that the Toledo, St. Louis & Kansas City
Railroad Company i8 neither a corporation de jure nor a corporation de facto.
Can such a defense be urged by one purporting to be a creditor of the pre-
tended corporation? If the bonds are null and void because the corporation
issuing them was a nullity, clearly the debts of the petitioners and the com-
plainant are in no better condition, and the court has nothing upon which to
exercise its jurisdiction. * * * 8o long as they (the petitioners) owe their
right to be in court at all to the sufficiency of the averments of the bill for
the relief asked, they cannot be heard to question the very basis upon which
alone the court can act. If it is true that the defendant in the bill is not an
entity at all, but only an empty name and nullity, the bill must fail for want
of a defendant, and with it must fall all the petitions herein. * * * Tt hardly
seems necessary to point out that a defense urged by one creditor against the
claim of anotber, which must defeat, not only that at which it is aimed, but
also that of the complainant and all other claims, and which denies the exist-
ence of the defendant against whom the action was brought, cannot be per-
mitted to an intervener.”

These remarks are peculiarly applicable to the case at bar, where
the appellant occupies the anomalous attitude of denying the capacity
of the defendant corporation to issue its own bonds to secure its own
indebtedness, and to enable it to carry on its own business, while
claiming that it had power to guaranty the bonds of another rail-
road company. Such a contention cannot be allowed. There is a
motion in the case to dismiss the appeal, which need not be considered.

The decree of the circuit court is affirmed.



544 84 FEDERAL REPORTER.

FOX SOLID PRESSED STEEL CO. v. SCHOEN MFG. CO. et al,
(Circult Court of Appeals, Third Circuit. January 24, 1898.)
No. 31,

INTERPRETATION OF CORTRACTS—MANUFACTURE OF CAR TRUCKS.

Complainants and defendants were making center plates for car trucks
under rival patents, and complainant, besides, was making a truck frame
known as the pressed metal frame, They made a contract with the pur
pose, a8 expressed in its preamble, of adjusting their differences relating
to pressed metal centers for truck frames. The contract, however, con-
tained the clause forbidding defendants to make truck frames, “or any
part of such frames, when made of pressed metal” At the time of the
contract, defendants, with complainant’s knowledge, were making pressed
metal parts of diamond tfruck frames, and continued to do so for several
years without objection. Held, that this clause, construed in the light of
the clrcumstances, merely prohibited defendants from making the pressed
metal truek frames or parts thereof which complainants were putting on
the market, and did not prevent them from making pressed meml parts of
other klnds of truck frames. 77 Fed. 29, affirmed.

Appeal from the Circuit Court of the United States for the West-
.ern District of Pennsylvania.

This was a suit in equity by the Fox Solid Pressed Steel Company
against the Schoen Manufacturing Company and others to restrain
them from violating a contract. The circuit court dismissed the
bill; with costs (77 Fed. 29), and the complainants have appealed.

Edwin H. Brown, for appellants.
John G. Johnson and Strawbridge & Taylor, for appellees,

Before DALLAS, Circuit Judge, and BUTLER and KIRKPATRICK,
District Judges.

KIRKPATRICK, District Judge. The appellants (complainants
below) filed their bill in the circuit court for the Western district of
Pennsylvania, to restrain the respondents from manufacturing truck
frames for moving vehicles, or parts of truck frames, when made of
pressed metal, in violation of an agreement between the parties.
The clause of the contract upon which the complainants rely is in
these words, viz.:

“It is further agreed that the parties of this second part will not engage dur-
ing the life of the agreement in the manufacture of truck frames for moving
vehicles, or any part of such frames, when made of pressed metal.”

The complainants’ contention is that, by this clause of the agree-
ment, the defendants were prohibited from manufacturing parts of
truck frames when such parts were made of pressed metal. The
specific offense complained of is that the defendants have manufac-
tured pressed metal truck bolsters to be used as a part of the ordi-
nary diamond truck. The defendants, by their answer, admit that
they have placed on the market pressed metal steel bolsters to be
used in connection with Diamond truck frames, but insist that they
are not prohibited from so doing by the terms of the agreement,
which, properly construed, applies only to the parts of truck frames
which were composed of pressed metal. It will be perceived that
the clause of the contract in question, standing alone, is susceptible
of either construction which has been put upon it by the parties. In




