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derwriters of the prineclpal portion of the Nansemond’s cargo; the owner
of the Nansemond having withdrawn from the appeal. The assignments of
error bring up only the charges of fault against the respective vessels. The
Mexico was an iron vessel, 331 feet in length. She was bound on a voyage
from Puerto Cabello to Savanilla, and had reached a point about southerly
from the easterly end of Oruba Island, Up to the time of sighting the
Nansemond the Mexico’s course was N, 70° W. corrected, or about W. by
N. 34 N. There was no reason, except the avoiding of other vessels, why
she should alter this course until many miles further on her way. The
Nansemond was a wooden steamer, 165 feet long. She was bound from
Maraeaibo to Curacao. For some hours before sighting the Mexico, the
Nansemond’s course had been up from the mouth of the Gulf of Venezuela.
N. E. by E. It was her practice (she ran regularly between the potts named).
after getting Oruba light abeam, to turn to the starboard, laying a new course
of B. ¥ 8. The collision occurred between 2 and 3 a. m. 'The night was
dark, and not good for seeing lights., The stem of the Nansemond came in
contact with the starboard side of the Mexico abaft amidships, with an ap-
parent angle of about 45° between the Mexico’s starboard side and the Nanse-
mond’s port side.

Wilhelmus Mynderse, for appellants.
d. Parker Kirlin, for appellee.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge (after stating the facts). It might be
quite sufficient, in this case, to affirm upon the opinion of the district
judge. Indeed, when the record is examined,—especially the testi-
mony given by the only survivors from the deck of the Nansemond,—
it is difficult to understand upon what theory the decision of the dis-
trict court could be reversed. The Nansemond, aside from any faulty
navigation, was concededly in fanlt because her reversing gear had
been made fast by a clamp to the rock arm, which would require from
one to five minutes to release it after notice to reverse. Counsel for
the Nansemond concedes that, when the vessels came in sight of
each other, she had the Mexico on her starboard bow. She was
therefore the burdened vessel, conceding her own fault in the matter
of the reversing gear; and the burden was upon her to show some
fault on the part of the privileged vessel, if the.latter i3 to be made
to share the loss. “Where fault on the part of one vessel is estab-
lished by uncontradicted testimony, and such faunlt is itself sufficient
to account for the disaster, it is not enough for such vessel to raise
a doubt with regard to the management of the other vessel. There
is some presumption, at least, adverse to its claim, and any reason-
able doubt with regard to the propriety of the conduct of such other
vessel should be resolved in its favor.,” The City of New York, 147
U. 8. 72, 13 Sup. Ct. 211; The Ludvig Holberg, 157 U. S. 60, 15 Sup.
Ct. 477, Cargo underwriters stand in no better position, nor is this
salutary rule of evidence in any way modified by the circumstance
that the privileged vessel, when proceeded against in rem by some
sufferer from the collision, has sought the benefit of limitation of lia-
bility under the statutes of the United States, even though her peti-
tion in such proceedings may aver that she has committed no fault.
The Plymothian and The Victory (Nov. 29, 1897) 18 Sup. Ct. 149.
The story of the Mexico is that the masthead and green lights of the
Nansemond were sighted on the port bow of the Mexico; that they
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narrowed on the port bow, and drew across until they were on the
starboard bow; that the Nansemond hard a-ported her wheel sud-
denly, closing in her green light and exposing her red light, which
seemed to be near by, whereupon the Mexico ordered her helm hard
a-starboard, to.ease the blow. The navigation thus attributed to the
Nansemond is indeed extraordinary. Having crossed the Mexico’s
bows, and thus brought the latter’s green light into view of those on
the Nansemond, she is charged, not only with porting to such light,
but with following the movement of the wheel with a hard a-port;
thus swinging around from a position of safety on the Mexico’s star-
board bow till she came back upon the course of the Mexico, sfriking
her on the starboard side, and at right angles to such course, The
angle of collision was reduced from 90° to 45° by the starboarding
of the Mexico “to ease the blow.” = However extraordinary this story,
it is fully corroborated by the evidence of the two survivors from
the deck of the Nansemond. Her captain and lockout were lost, but
the boatswain (who was acting as second officer in charge of the
watch) and the wheelsman have both escaped, and have testified in
the cause. Landeborg, the wheelsman, left the wheel at 2 o’clock;
but, a few minutes after, he relieved the new wheelsman, Thode,
who wished to go to the toilet. He (Landeborg) was then alone in
the wheel house, and the boatswain, Hellburg, outside. The captain
was in his room, back of the wheel house. Before he went to the
wheel to relieve Thode, witness saw a yellow light (the top light of
a steamer) a little bit on the starboard bow. He reported it to the
boatswain, who went to call the captain, The latter came out of
his room, took the glasses, and went outside to look at it, and then
stood at the window, and said, “A little bit port,” which order the
witness obeyed, putting the wheel over three spokes. Then the cap-
tain took a walk around, and told him again to port more, and he
put it over three spokes more. Then, later, the other vessel being
close by, the captain, who was standing in the window, called out,
“Hard a-port,” and ran up to witness, and helped to put the wheel
over hard a-port. This witness added that he “saw nothing but the
masthead light until the ships struck one another. Then he saw the
rest of the lamps and the green light.” The witness Hellburg was
boatswain and acting second officer of the Nansemond. He was a
native of the island of Curagao, and was examined through an inter-
preter, one Vom Golderen, a steward employed on the same line of
steamers to which the Nansemond belonged. Vom Golderen was
from the neighboring island of Bonaire, apparently entirely familiar
with the language which Hellburg spoke, and had conversed with
him, on the voyage up, about the details of the collision. A second
interpreter, representing the Mexico, was also present. There is cer-
tainly no reason shown for supposing that the witness was misunder-
stood or misinterpreted. Although not an educated man, he was
apparently intelligent, 48 years of age, and had followed the sea for
over 10 years. His testimony is as follows: The captain left the
deck, and went to his rcom, about 1 o’clock. Witness was in the
pilot house when Landeborg came to relieve Thode, and was looking
through the pilot-house window. The vessel was then on a course
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N. E. by E., and it was the witness’ intention, when Oruba light got
abeam, to call the captain, with a view to changing the course to star-
board. When Landeborg eame to the wheel, he called attention to
a light ahead. Witness took the glass and looked. He saw a white
iight about a point and a half on the starboard bow (he estimates the
distance at four or five miles), but could not see any side lights at
that time. He then called the captain, who was asleep on the settee
in his room, and who put on his slippers and came out at once. Both
came on deck together. The captain went into the pilot house. The
boatswain stood outside. The captain looked with the glasses, said
it was a steamer, and told the man at the wheel to port. To the
question, “When the captain gave this order to port, what lights could
you see on the other steamer?” the witness answered, “Then I saw
the green light” This witness himself heard only one of the three
orders to port given by the captain, and subsequent testimony makes
it uncertain whether or not le intended, by the answer above quoted,
to say that at the moment of time when the captain gave the first
order the witness saw the green light. It seems more probable that
what he meant to say was that by the time the captain, having given
his order, had come out of the wheel house, witness made out the
green light. But he testifies positively, and with no contradiction
or qualification, that he (witness) saw no red light from the Mexico,
that he saw the green light a few minutes after he saw the white
light, and that from the time he first saw the green light he kept
- on seeing it; that is, “from two o’clock until the collision” (the wit-
ness’ own phrase), which he estimated was 20 minutes. Moreover,
it is quite apparent from his evidence that, although “not allowed to
say anything” about the npavigation, the witness wanted to make
some suggestion on the subject of this continued porting. It is diffi-
cult to understand why the captain of the Nansemond should have
navigated as he did. Even assuming that when he first looked he
saw the Mexico’s red light, it must have been a very brief interval
before the green light came into view and the red disappeared; and
yet although, after the green appeared, it never subsequently disap-
peared, the captain persistently kept on porting to it. In view of
this testimony from the Nansemond, it is not necessary to undertake
to account for the apparent movements of that vessel, described by
the Mexico’'s witnesses, on any theory that the Mexico was herself
swinging. There is in the narrative given by those on the deck of
the latter vessel the usual discrepancies as to distance, time, the bear-
ing of lights, etc., but all agree in the statement that she made no
change of course until in the jaws of collision. All the testimony,
without a single exception, shows that, when sighted, the Nanse-
mond must have been in such a position as to indicate positively to
those on the Mexico that the latter was the privileged vessel, under
the starboard-hand rule; and we are not to assume that they at once
undertook to get out of the way of the burdened vessel, instead of
keeping ‘their own course, without some evidence to indicate that
such was the fact. In view of the testimony from the Mexico, corrob-
orated by the direct and positive evidence of Landeborg, the Nanse-
mond’s pilot, and of Hellburg, her boatswain, that the Mexico did not
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ghange her course, down to the collision, the charge that the Mexico
improperly starboarded her helm is not sustained by proof; and un-
der the decision of the supreme court in The Britannia and The Bea-
consfield, 153 U. 8. 130, 14 Sup. Ct. 795, it certainly cannot be held to
be a fault that she did not reduce her speed or stop. No other faults
are charged against her, and we therefore concur with the conclusion
of the district judge, that the Nansemond was solely in fault. The
decree of the district court is affirmed, with costs,

THE GEORGE 8. SHULTZ.
THE LITTLE SILVER.
CRAMER v. CLANCY et al.
NEW YORK & M. P. 8. 8. CO. v. SAME.
(Clrcuit Court of Appeals, Second Circuit. January 7, 1898.)
No. 15.

1. CoLrmeroN RULES—STEAMER wITH Tre AND Tow—NEW York HARBOR.

Rules 19 and 23, providing that when steam vessels meet on crossing
courses, so as to involve risk, the one having the other on her starboard
side shall keep out of the way, and the other shall hold her course, are
applicable in the waters of the North river opposite New York, and are
binding on a steamer or tug, though incumbered with a tow on a hawser;
and the burdened vessel does not acquire any right of way by signaling
first, unless the privileged vessel assents to the signal,

2. Bamm,

If the burdened steamer persists in crossing the bow of the privileged
steamer in the face of danger, intending to force the latter to give way,
she will be primarily responsible for a resulting catastrophe; and the
privileged vessel will not share in such responsibility, unless she persists
in her course and speed after it becomes apparent that the burdened ves-
sel has gone so far as to make it impossible to keep out of the way by
changing course, stopping, or réversing, !

8. SAME—NREGLIGENT LOOROUT.

A privileged steamer meeting a tug and tow in the North river keld guilty
of contributory fault where the tug insisted on crossing her bows in the
face of danger, in that, because of a negligent lookout, she did not per-
celve that the tug had a tow, and therefore continued her course and
speed, so as to collide with the tow. T4 Fed. 574, affirmed.

Appeal from the District Court of the United States for the
Southern District of New York. ‘

This cause comes here upon appeal by both claimants from a decree of the
district court, Southern district of New York, holding both the Shultz and the
Little Silver in fault for a collision between the Little Silver and libelants’
schooner, Amos Briggs, in tow of the Shultz. T4 Fed. 574. The collision
occurred about 11 a. m. on October 21, 1895, in the North river, between the
New Jersey Central Ferry, on the Jersey side, and the Battery, The facts
sufficiently appear in the opinion. '

Charles C. Burlingham, for the Shultz.
Mr. Park, for the Little Silver.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. The Shultz, which is a moderate sized
tug, about 70 feet long, with the schooner Amos Briggs (about 110



