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respect to other coal on the dock as to be identified and removed
without disturbance of the other coal. In such cases it is clear that
the lien has not been waived by the mere fact that the goods have
been unloaded from the veSilel and placed upon the dock. Bags
of Linseed, 1 Black, 108, 114; 151 Tons of Ooal, 4 Blatchi. 368, Fed.
Cas. No. 10,520; 600 Tons of Iron Ore, 9 Fed. 595; Oostello v. 734,·
700 Laths, etc., 44 Fed. 105; Cuff v. 95 Tons of Coal, 46 Fed. 670.
It is claimed by the libelants that the amount of demurrage al·

lowed was not sufficient, and they insist that, although they took no
appeal from the decree, the appeal on the part of the claimant brings
the whole case into this court for a rehearing, and upon the facts as
presented this""'C'tlurt is at liberty to increase the amount of the award,
-citing Irvine v. The Hesper, 122 U. S: 256, 7 Sup. Ct. 1177, in
which it was held by the supreme court that such was the rule on an
appeal from the district to the circuit court. But the appeal from
the district to the circuit court simply transferred the case from one
court to another for trial, and it may be questioned whether that
rule applies in a case brought to an appellate court for review. But,
be that as it may, we do not find in the testimony sufficient to justify
us in disturbing the conclusions of the district court in this respect.
The fact of damage, and the actual amount thereof, must be clearly
shown. The Conqueror, 166 U. S. 110, 17 Sup. Ct. 510; Empire
Tronsp. Co. v. Philadelphia & R. Coal & Iron Co., 40 U. S. App. 157,
23 O. C. A. 564, and 77 Fed. 919, and cases cited in the opinion. Up·
on a careful examination of the testimonv we are not satisfied that
we should be justified, even if we had the authority, in disturbing the
conclusions reached by the trial court.
These are all the questions we deem worthy of consideration.

Upon the record, as it stands, we find no error calling for a reversal
or modification, and the decree of the district court is affirmed.

THE E. V. MacCAULLEY.
THE" IVANHOE.

RILATT et al. v. THE E. V. MacCAULLEY et at.
(District Court, E. D. Pennsylvania. January 7, 1898.)

·L TOWAGE-LIABILITY OF TUG OWNEUS.
Tug owners are not insurers of the safety of their tows, but are only

responsible for the exercise of such care as the service reqnires, and can-
not hp. held liable for a loss in the absence of proof of carelessness. Er-
ror of judgment respecting the weather at the time of starting, or in other
respects on the voyage, is no ground of liability.

2. SAME.
Where the captains of tugs engaged to tow a dry dock from Hoboken

to Philadelphia waited three days while the wind was eastward and the
weather bad. and on the following morning, finding the wind in the
northwest, the sky clear, and the storm signals taken down, started on
the voyage, but encountered rough weather, resulting in the loss of the
tow, held, that their failure to observe or heed the fact that the Wind
had passed around from the east northward instead of southward, was
not negligence, as it did not sufficiently appear that a change in the one
way rather than the other indicated a shorter period of good weather.



THE E. V. M4C CAULLEY• 501

.. SAME-DEFECTIVE HAWSER.
Alleged defects in the hawser are not sufficient to charge the tug with

negligence, where it appears that the hawser did not break until the tow
was sinking, and therefore was free from any defects contributing·to the
disaster.

This was a libel by Rilatt Bros. against the tugs E. V. MacCaulley
and Ivanhoe, to recover damage for the loss of a tow.
Henry Flanders and Edward F. Pugh, for libelants.
John F. Lewis and Francis C. Adler, f,or respondents.

BUTLER, District Judge. The suit is for damages, alleged to have
resulted from carelessness in towing a dry dock from Hoboken, on a
voyage to Philadelphia, the dock being lost in a storm on the way.
There is no difficulty about the law applicable to the case. The

respondents were not insurers, but were responsible for the exercise
of such care as the service undertaken required. They cannot be
held liable for the loss sustained in the absence of proof that it resulted
from carelessness. Error of judgment respecting the weather at the
time of starting, OJ.' in other respects on the voyage would be unim-
portant.
The libelants' case was put at the hearing on three specifications of

alleged carelessness; others charged in the libel were not urged, and
will not therefore be considered. The first of the specifications
pressed is that the respondents should not have started when they
did; the second, that the hawser was insufficient for the service; and
the third, that a harbor should have been sought before the storm
was encountered. Should tJ;1e first specification be sustained? The
respondents had waited three days, while the wind was eastward and
the weather bad. The next morning, finding the wind in the north-
west, the sky clear and the storm signals taken down, they started.
The charge of carelessness in thus starting is based on an allegation
that the wind passed around from the east northward instead of south-
ward. If the allegation is true, (and it rests on the testimony of the
libelants' agent Griffen, who does not appear to have communicated
this fact to the masters of the tug), I do not think it sufficient to con-
vict them of carelessness. They could not be expected to remain up
all night for the purpose of observing how the wind passed to the
northwest; and even if they had been aware that it passed northward I
do not think they would have been guilty of carelessness in starting,
in view of the circumstances that the sky was clear, the wind in the
northwest, the storm signals down and other vessels going out. I
do not attach much imnortance in this respect to the case of The Van-
dercock, 65 Fed. 251. Whether the duration of good weather will be
longer when the wind passes westward from eastward in one direction
than when it passes in another is not a question of law, but of fact
about which there is certainly room for difference of ()pinion. Prob-
ably a majority of intelligent persons would say that the direction
in which it passes is unimportant. At least one experienced witness
says it certainly is not important on the Jersey coast. At any rate
there is no evidence in this case sufficient to prove that the passage
northward is such an indication of bad weather as should render one
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who disregards it chargeable with carelessness. The captains of the
tugs had been careful not to start until the weather cleared and the
wind went to a quarter indicative of good weather. They had no
motive to start until they believed the storm had passed; on the con-
trary their own safety depended on the exercise of care in this respect.
It was impoEsible to tell how long the weather would continue good;
it might be of short duration whether the wind went round in one
direction or another. These captain,s had long experience in naviga-
tion on this coast, an.d were especially qualified to judge of the pro-
priety of starting. The offieers in charge of the signal service be-
lieved the weather safe for vessels going out, and therefore took down
the storm signals which had been up; and many vessels started that
morning. It is true that the tow was unwieldy;. but I db not think the
respondents can justly,be held guilty of carelessness in starting under
the circumstances.
Were they careless as respects the hawser-was it unsafe? It was

an eight-inch line, new within a year. That it was large enough, if in
good condition, I do not doubt. The expert testimony is clear ill this
respect. Was it in f!;ood condition? It drew out of the thimble off
Sandy Hook, but this, as the testimony shows, frequently occurs with
good hawsers; and when refastened it was safe in this respect and
held, even when the tow sank. Griffen says it did not pull out of the
thimble but broke at this point. The weight of the testimony is,
however, against his statement. It did break when the tow was vir-
tually submerged, just before sinking. But I do not deem this evi-
dence of faultiness. At that time the waves drove the tow back and
forth, subjecting the hawser to jerking, and sawing on the bits such
as would, I think, necessarily break it even if in excellent condition.
Griffen, wh() was on the tow, testifies that he noticed when, as he says,
the hawser broke off Sandy Hook, the strands at the broken end, and
saw they were worn. He is contradicted by many witnesses in the
statement, that it broke at this point, and his testimony that he then
observed its worn and unsafe condition is improbable. At this time
a harbor was within convenient reach, and it seems incredible that
he should have gone on at the risk of his life without calling attention
to the danger thus manifest, if his testimony is true. Two witnesses,
Gokey and Williams, testify that the captains of the tugs declared
before starting on the voyage. that the hawser was "very bad." This
also seems improbable. It is certainly unlike the conduct of such
men when entering upon such a service. The captains. who have
no more interest in the subject than Gokey and Williams, deny pos-
itively making such a staltement. They and a number of other wit-
nesses called .by the respondent, testify that the hawser was good,
and safe for the service. After careful examination of all the evi-
dence on this subject, I think a findinf!; ,that the hawser was not safe
would be unwarranted. Indeed, I think the weight of the evidence
sustains a conclusion that it was. It held under the strain of both
tugs and the tempestuous sea until Griffen, who as has been stated
was on the tow, saw that it must godown, and demanded to be taken
off. At this time, as he distinctly testifies, the dock was doomed;
no hawser would have saved it. It must break loose, go to pieces,
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or take the tugs with it. The tug which was cast off to rescue Griffen
was not again attached because, as I sunnose, it was seen that such.
attachment would be useless. The only probable effect of making it .
would have been to ,basten the catastrophe. As the dock was some-
times driven towards the tug attached the latter would hasten forward
to tighten tbe line, and then a counter wave would drive the dock
back, and the jerk thus caused on the line would produce a strain
that would have been likely to part it sooner if the weight and force
of the two tugs had been encountered at the forward end. That it
endured the strain to which it was subjected by the storm, so long as
it did seems to demonstrate that it was in good condition. It held
until the situation was such that no hawser would have saved the
tow. It was lost as a consequence of the storm, and not of the
condition of tbe hawser. This conclusion is, I think, fully warranted
by the testimony on both sides. Nor do I think the respondents were
remiss in not turning- back to seek a harbor because of of
bad wea'ther after starting, or when the storm arose. There were no
such indications, in my judgment, of a reliable natul.'e, until the storm
was imminent, as required them to seek a harbor, and afterwards
turning back against the wind would, I think, have augmented the

,
The libel must be dismissed.

THE JOHN AND WINTHROP.

KRUIDGIDR et al. v. THE JOHN AND WINTHROP.
(District Court, N. D. California. December 29, 1897.)

No. 11,402.
SEAMEN'S WAGES-DEFENSES.

In a suit for seamen's wages, where the defense is that libelants were
suspended from duty and imprisoned by the master, on suspicion of an
attempt to burn the vessel, It Is not sufficient that the master acted In
good faith, and under the belief that libelants were guilty, if, in fact, they
were not guilty of such a purpose.

This was a libel by F. A. Krueger and others against the American
bark John and Winthrop to recover seamen's wages.
The defense to the action was that the libelants had shipped for an entire

whaling voyage on the bark John and Winthrop, and while on such voyage
attempted to burn and destroy the vessel, and 'for that offense the captain,
after such investigation as he thought sufficient, suspended the libelants from
duty and imprisoned them on board of the vessel. Upon the trial the cap-
tain testified that such action was, In his judgment, necessary for the safety
of the vessel. The captain did not, however, of his own knowledge, know
that the libelants were in fact guilty of the offense charged against them.
H. W. lIutton, for libelants.
Geo. W. Towle, Jr., for respondent.

DE HAVEN, DistrictJudge. The evidence in this case is not such
as would warrant the court in finding that. the libelants, or either
of them, attempted to burn and destroy said bark John and Win·


