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investment and special eXpellses in the trading venture, to report the
balance, if any, in favor of the owners, as the amount of prO'fit of
said trade. Whatever rule of compensation might under other cir-
cumstances be adopted, I am of the opinion that under the present
libels and proofs the libelants are entitled, respectively, to the same
share in the profits of said trade as appear by the shipping articles
to be their lays in the catch. A decree for the libelants may be
entered in accordance with this opinion.

----------
RED R. S. S. CO., Limited. v. NORTH AMERICAN TRANSPORT CO.

(District Court, S. D. New York. January 6, 1898.)
1. CHARTER OF STEUIER-LAy-DAYS-DISPATCH MONEYS-TIME SAVED IN

LOADING.
A charter of the steamship William Storrs to the defendants, allowed
tor loading 15 running days, Sundrrys and holidays excepted, and dispatch
money £10 per day for each day or part of a day saved in loading. The
master permitted the charterers to commence loading with the use of the
ship's appliances on the day preceding the time when the lay-days by the
charter began, without prejudice to the continuance of the lay-days. Held,
that the time used by the charterers in loading on the day preceding the
commencement of the lay-days, was not time saved in loading, llnd that
the charterers couId not, therefore, claim dispatch money for that time.

2. SAME-DETENTION OF SHIP'S PAPERS.
Under a second charter of the same steamer, 18 running lay-days were

allowed, Sundays and legal holidays excep'ted, with the provision for dis-
patch moneys at £15 per day "if steamer be dispatched in less time than
is specified." Held under this provision of the charter that the right to dis-
patch moneys would begin on the day the ship was actually dispatched
by the Charterers, notwithstanding their use of the ship by permission for
loading before the lay-days commenced. Held, further, that under a charter
providing for bills of lading and a delivery of the cargo according to the
custom of the port, the charterers had no right to require the master to
sign bills of lading containing more specific provisions as to a particular
alleged custom of which the master was ignorant, or to detain the vessel
on account of bis refusal to sign such bills, although the custom was in fact
correctly stated, and the dispatch moneys, therefore, could not be claimed
for the time lost In dispatching the ship on account of this controversy.

(Syllabus by the Court.)

This was a libel in rem by the Red R. Steamship Company, Lim-
ited, against' the North 'American Transport Company, to recover
money claimed under a charter party.
Convers & Kirlin, for libelant.
Butler, Notman, Joline & Mynderse, for respondent.

BROWN, District Judge. The above libel was filed to recover
certain small balances alleged to be due. to the libelant for the hire
of the steamship William Storrs under two different charter parties,
dated the one JUly 26, 1893, and the other October 10, 1893. The
items claimed consist of certain credits for dispatch moneys, which
in settlement with the charterers the master allowed to them as
credits against the charter hire, for time saved in loading, and in
dispatching the vessel less than the lay-days specified in the charter.
The charter of July provided that:
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"The lay-days shall. not commence nntlI 7 a. m. on the morning after the
steamer is ready to receive the cargo at the place of loading, notice being given
before 12 o'clock on the day the steamer is ready. 15 running days, Sundays
and holidays excepted, are allowed for loading. * * * Dispatch money at
the rate of £10 per day of 24 hours is to be allowed the charterers for each
running day or part of day saved in loading. The vessel is to load at night
if required by the charterers, they paying all extra expense thereby incurred
excepting overtime of officers and crew; steamer to furnish use of her tackle.
steam hoisting engines and engine drivers in landing [loading?] cargo."

The vessel was ready to load and g-ave the requisite notice on
August 22d, so that the lay-days, according to the terms of the char-
ter, began at 7 a. m. of Wednesday, August 23d. Fifteen running
days from that time, Sundays and holidays excluded, expired at 7
a. m. on Monday, September 11th, to which time the charterers would
have been entitled to hold the ship for the of loading, with-
out any liability for the payment of demurrage. In this computa-
tion, three Sundays are excluded, also Labor Day, on September
4th, which under the statutes and customary practice at Norfolk, Va.,
where the ship was loaded, I find should be treated as a holiday
within the provisions of the charter. .
By arrangement with the master, however, the charterers com-

menced loaning on Tuesday, August 22d, at about 2 p. m., the day
before 'the lay-days regularly commenced under the charter, but
with the understanding that the earlier commencement to load should
not affect the duration of the lay-days. Nothing was said regarding
the effect of the earlier commencement of loading upon the right to
dispatch moneys. The loading was completed at half past 4 p. m.
on Saturday, September 2d, and the vessel sailed the next morn-
ing. In the settlement for the charter hire the master allowed the
charterers' claim to a credit of 8 days and 14 hours dispatch moneys,
making no account of the time used in loading on August 22d. The
libelant contends that by commencing to load on the 22d, the lay-
days must be counted from that time, and that the lay-days therefore
expired on Saturday, the 9th of September (even if Labor Day were
allowed as a holiday), instead of on Monday, the 11th; and that the
master had no authority to modify the charter party, or to permit
the charterers to commence loading earlier than the charter party
provided, upon any terms that would throw upon the owners the ex-
pense of additional dispatch moneys.
I do not think the master's permission to commence loading earlier

than the charter party provided, should be regarded as an act done
in excess of his authority; nor on the other hand should this permis-
sion, in the absence of express agreement, be so construed as to
authorize the charterers to use the ship and her appliances for load-
ing without compensation -or equivalent in reckoning, or so as to
impose the payment of dispatch moneys beyond what would other-
wise have been due. The charterers cannot claim dispatch moneys
except in strict accordance with the express stipUlation of the char-
ter. This stipulation in the July charter is, that dispatch moneys
shall be allowed for each running day or part of day "saved in load-
ing." But, plainly, a day is not saved in loading that is occupied
in loading. While loading, the ship's officers, men, steam and tackle
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are at the charterers' service and are more or less employed. In
this charter I have some doubt whether the word "landing" is not a
misprint for "loading," which is the word used in the subsequent
charter; but the practice of vessels to supply these facilities is well
known, and the previous provision of this charter that for loading
at night, the charterers should "pay all extra expenses excepting
overtime of officers or crew," indicates that the general custom in
this case was to be followed. The expenses of the ship while load-
ing, though perhaps but a minor part of the consideration in the
allowance of dispatch moneys, cannot be wholly ignored; nor can
they be separated from the other consideration for the allowance of
dispatch moneys. Consequently, under the first charter, the whole
time that the charterers occupied in loading, from the hour when
they began to load up to the hour when the loading was finished,
should be counted against them as time used in loading, and none
of it as time "saved in loading." This whole time, including one
Sunday, was 11 days, 2t hours. The lay-days as provided by the
charter counted 18 running days, and the understanding with the
master was that these should not be shortened by beginning to load
on the 22d instead of the 23d. The lay-days remained, therefore, up
to 7a. m. of September 11th, as before. But this on the other hand
has no effect on the time actually saved or used in loading. The
time used in loading being 11 running days and 2t hours, and the
time allowed by the charter counting 18 days in all, the difference,
viz. 6 days, 2t hours, is the time "saved in loading," beyond that con-
templated by the charter. This is all that the owners agreed to pay
for; since they did not agree, as in the succeeding charter, to pay
for any time saved in the dispatch of the ship sooner than the 18
day's. The charterers were, therefore, entitled under the first char-
ter to dispatch moneys for 1 day, 16t hours, less than the 8 days, 14
hours, charged in their settlement with the master.
2. The provisions of the second charter, dated October 10, 1893, were

the same as regards giving notice and the commencement of lay-days;
but as respects dispatch moneys the provision was different from that
of the preceding charter. It was as follows:
"If the steamer be not sooner dispatched, 18 running days, Sundays and legal

holidays excepted, shall be allowed the charterers for loading. * * * And
if steamer be dispatched in less time than is specified, then the charterers are
to be allowed £15 British sterling dispatch money for each and every working'
day so saved."
The vessel loaded at Newport News. The ship was in readiness

and gave notice on October 18th, so that the lay-days of the charter
commenced Thursday, October 19th. At the charterers' request, the
master gave permission to begin loading on the 18th, and signed this
memorandum:
"Agree commence loading to-day 18th instant, time to commence to begin 7

a. m. to-morrow 19th.
U[Sgd] J. Daniels."

The vessel accordingly commenced load'ing at 2 o'clock on October
18th, and finished loading at 7 p. m. on Thursday, October 26th. She,
therefore, occupied in loading (deducting one Sunday) 7 days and 5
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hours of actual working days, while the charter time allowed was 18
. working days, a saving in loading time, therefore, equal to 10 days
and 19 hours, for which the charterers would have been entitled to
credit if the provision of this charter had been that they were to be
paid for the time "saved in loading." This charter, however, reads
that they m;e to be paid in case only that "the steamer be dispatched
in less time than is specified." The time specified is 18 running
days, Sundays and legal holidays excepted, which, under the notice,
counts from October 19th, and it is expressly provided in article 11
that the charter shall not commence until that day. The lay-days,
therefore, excluding three Sundays, expired at 7 a. m. on November
9th, and the right to dispatch moneys depends upon the charterers'
"dispatch of the ship" prior to that time. There is no express refer-
ence to the completion of loading, or time saved in loading or in other
ways.
After the loading was completed, on the evening of the 26th, a

dispute arose between the master and the charterers' agents as to
the terms of the bills of lading. The bills of lading were prepared
by them, and, as presented to the master for signature, contained,
as regards certain tobacco, the following clause:
"Tobacco to be delivered at Queen's Warehouse at ship's expense."

The charter provided "that the customs and usages at the ports
of loading and dispatching shall be observed, unless otherwise ex-
pressed." Article 7. "Tobacco, if any, to be delivered according
to the custom of port of discharge; charterers guaranty not to ship
exceeding 100 hogsheads." Article 9. The master at once signed
all the other bills of lading as presented, .but objected to the above
clause, which would require the ship to pay the expenses of cartage
to the warehouse in Liverpool. He offered to sign bills of lading in
the form provided by the charter party as above stated. The re-
spondents would not accept this, and refused to deliver to the cap-
tain the necessary clearance papers of the ship, in consequence of
which the ship was detained until the evening of October 28th, when
the bills of lading were accepted in the form proposed by the mas-
ter, and the ship's clearance papers were delivered, so that she sailed
on the morning of the 29th.
The custom of Liverpool required the ship to pay the expenses of

warehousing, and this charge was in fact subsequently paid. But
the master, while at Norfolk, could not be required to ascertain and
determine at his peril the fact as to this custom, and insert it in
the bills of lading. The provisions of the charter party were ex-
plicit as to the bills of lading, and were sufficient; and the respond-
ents had no right to insert additional specifications, which were
not in the charter, and which the master did not have immediate
means of determining. The detention of the vessel during tohis dis-
pute was not, therefore, justifiable on the part of the respondents;
and so long as they withheld the ship's clearance papers without
justifiable cause, manifestly the ship Wag not "dispatched." The dis-
pute on this matter was not adjusted until so late on the 28th that no
pilot could be obtained until the 29th. This charter, moreover, does
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not provide for any division of a day. The vessel was, therefore,
dispatched but 9 working days earlier than the lay-days stipulated in
the charter, and for these 9 days only were the respondents entitled
to dispatch moneys, instead of 11 days.
I find, therefore, that the libelant is entitled to be restored dis·

patch moneys under the first charter, for 1 day and 161 hours, and
under the second charter for 2 days.
Judgment may be entered accordingly. with interest and costs.

THE ELLA.
NEAFIE & LEVY SHIP & ENGINE BUILDING CO. T. THE ELLA.

(District Court, D. Delaware. December 10, 1897.)

No. 553.
1. MARITIME LIENS-NECESSARY REPAIRS.

Repairs to a vessel are necessary, within the meaning of the maritime
law, where they are such as would be ordered by any prudent shipowner
for the purpose of fitting and equipping her for efficient maritime service
of the character for which she is designed or employed.

2. SAME-REPAIRS ON OWNER'S ORDER.
The maritime law does not recognize any lien on a vessel for repairs

furnished in a foreign port on the direct order of the owner in person,
unless there is an agreement, express or implied, for a lien; but if there
be a common understanding on the part of the repairer and the owner
that the furnishing of necessary repairs is to proceed upon the basis of
a lien or of extension of credit to the ship as well as to the owner or
master, there is an implied agreement or contract for a lien, and a lien
will be recognized and enforced.

8. SAME-PRESUMPTIONS.
'Where necessary repairs have been furnished to a vessel in a foreign

port on the direct order of the owner who is present, there is a presump-
tion that the repairs were furnished, not on the credit of the vessel, but
solely on that of the owner; but this presumption is not conclusive. It
may be rebutted by an implied agreement for a lien. Such implied agree-
ment does not serve to create a lien de novo, but merely to overcome
the presumption that credit is given tlxclusively to the owner.

4. SAME-WAIVER OF LIEN-GIvnw NOTE-PRESUMPTIONS.
The mere acceptance by a person, entitled to a maritime lien for re-

pairs, of a promissory note· of the owner of the ship repaired, does not
defp.at the lien. There is a presumption that the note is taken only as
collateral security; and this presumption continues unless it affirmatively
appears that the note was taken with an intention that it should extin-
guish the lien.

5. SA}IE-INNOCENT PURCHASERS-ADVANCES.
Neither a bill of sale nor a mortgage of a vessel given to secure an

antecedent indebtedness will confer upon the vendee or mortgagee the
rights of a purchaser for value or affect the existence or enforcement of
a maritime lien; but money advanced in consideration of the execution
of a bill of sale or mortgage of a vessel will constitute the vendee or
mortgagee a purchaser for value; and if the money has been advanced
without notice, actual or constructive, of the existence of a maritime lien,
the vendee or mortgagee will, in proceedings to en,force such lien, be
tr"lated as an innocent purchaser for value.

fl. SAME-ENFORCEMENT OF LIEN-UNREASOKABLE DELAY.
A maritime lien is not in any case directly defeated by an innocent pur-

chase for value. The effect of such a purchase is that proceedings for


