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reviewing such decision in some test case, the plaintiff may have the
jurisdictional question settled, and neither side be exposed to the
unnecessary burden of trying the case on the merits, with the chance
of the appellate court setting aside the judement for lack of jurisdie-
tion. The question presented is one of grave importance. Probably
there are but few newspapers in the United States which do not pub
lish advertisements originating in this city, or which do not solicit
such advertisements here. If this and the adjoining (Southern) dis-
trict are, for that reason, to be considered the proper forum for suits
against the owners of such papers, wherever they may reside and con-
duct their business of publishing and circulating such papers, it seems
probable that our calendars may be seriously overburdened. Motions
are all granted

KELLEY v. KELLEY et al.
(Circuit Court, 8. D. Ohio, W. D. January 20, 1898.)
No. 4,693.

1. Exrcurors D SoN ToRT—CONTRACTS—PERSONAL LIABILITY.

The sons and sole heirs at law of a banker, who died intestate, con-
tinued the business of the bank after his death, and prior to the appoint-
ment of an administrator; and during such time certificates of deposit
were issued, and deposits received, in the name of the bank. Some of the
certificates were in remewal of former certificates canceled, and some
covered deposits made both before and after the father’s death. Held,
that the sons had no power to bind the estate by any new contracts,
though the business was continued for its benefit, and that they became
individually liable on the obligations so created.

2. SAME—FErrECT OF PROVING CLATM AGAINST ESTATE.

‘Where persons assuming control of the property and business of a
decedent. created obligations which were not binding upon the estate, but
were upon them individually, they were not released from liability by the
fact that such obligations were presented and allowed as claims against
the estate.

This was an action by Josh Kelley against Lindsey Kelley, Ironton
A, Kelley, and Joshua F. Austin, to charge them as partners in the
conduct of the business of the Exchange Bank of W. D. Kelley after
the death of said W. D. Kelley.

Frank F. Oldham, R. B. Miller, and Julius L. Anderson, for plain-
tiff.

A. C. Thompson, for defenddnt J. F. Austin.

© 'W. A, Hutching and John Hamilton, for other defendants.

SAGE, District Judge. The petition is for the recovery of the
amount of two certificates of deposit, dated, respectively, April 1,
1893, and Apml 12, 1893, and for a balance due upon deposits made by
pla,mtlff in the bank of the defendants, the total amount being
$4,026.43, with interest, as claimed in the petition. W. D. Kelley,
whose name appears in the title of the bank, died intestate on the
2d day of October, 1891,

The answer of the defendants Lindsey Kelley and Ironton A. Kelley
sets up: That the Exchange Bank of W. D. Kelley was established
in the city of Ironton in 1854 by their father, William D. Kelley.
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That it received money on deposit, for which certificates, payable at
specified times, and with specified rates of interest, were issued. The
principal part of the money thus received was used by W. D. Kelley
in his various other branches of business, but a small part thereof
was loaned in the ordinary way to other persons. These loans, how-
ever, were merely incidental. He invested in the bank the sum
of $32,000 in money. Shortly after his death, $25,000 additional
was put into the bank, out of the means provided for that purpose by
him before his death. He carried on the bank until the time of his
death, October 2, 1891. At that time he was the owner of a large
amount of real and personal property, and had always been regarded
as solvent, and abundantly able to pay all his liabilities and have
left a large surplus. Since his death, and especially during the
financial panic beginning in 1892, stocks held by him, and other
property of which he was the owner when he died, have depreciat-
ed in value, “yet even at present prices his estate is solvent, as
shown by the appraised value thereof recently made by the apprais-
ers under proper administration proceedings.” There survived him
his widow, Sarah A. Kelley, and the defendants Lindsey Kelley and
Ironton A. Kelley, his sole heirs at law. The widow, who died
shortly after the death of her husband, without having used so much
of the estate as the law would have given her, made no claim for
dower. No part of the estate was ever set apart for her use, None
of the defendants ever had any interest in the banking business
carried on by W. D. Kelley. An administrator of his estate was
appointed on the 10th day of June, 1893. After the death of Kelley,
and until the appointment of the administrator, the answer avers
that the banking business was continued “by and on behalf of” his
estate. Interest was paid to depositors to the amount of over $12,000.
Certain certificates of deposit were paid in full, and others were re-
newed. New deposits of small amounts were- received, for which
certificates were given; and the business generally was continued in
the same name and in the same manner as in the lifetime of W. D.
Kelley, except that its continued prosecution was upon the basis of
gradually paying the debts of the estate, and winding up its affairs.
“All this was done with the full knowledge and consent of these
answering defendants (and of their mother, during her lifetime), as
the sole heirs of the estate of William D. Kelley, and thereby sub-
jecting and rendering liable the entire estate, both real and personal,
of the said Kelley, to the payment of both old and new liabilities, in-
cluding the part of the estate not specially embarked in said banking
business, as well as the amount of money actually invested therein,
and free from any supposed right or interest said heirs might have in
any of the property of said estate that might or could be asserted by
them as against any of said liabilities, either old or new.”

It is further averred that the creditors of the bank who were such
at the time of the death of said Kelley, as well as those who after-
wards became such, “including the plaintiff in this suit, with full
knowledge of the death of said Kelley, voluntarily continued to deal
with it as though said Kelley had been in full life, looking alone to
his estate for the payment of their respective claims.”
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The answer then sets up: That the defendant Joshua F. Austin
had been for many years prior to the death of said Kelley his clerk
and bookkeeper at said bank. . That he was familiar with the busi-
ness, and fully competent to manage and conduct it, and that Kelley,
shortly prior to his death, specially requested him to continue in
charge of the business after his death, the same as before, and assist
the defendants in gradually settling and closing it up. = After his
death his said heirs joined in said request, on behalf of his estate;
and thereupon Austin continued in charge of the business, as book-
keeper, and managed the same as he had done before; acting, how-
ever, under the authority, advice, and direction of these answering
defendants, as the heirs of William D. Kelley. And that the business
was 80 continued and carried on in the name of the Exchange Bank
of W. D. Kelley, in the interest of, and on behalf of, his estate, and
not otherwise. That the plaintiff and all other creditors so dealt with
it. That none of the defendants ever acquired any interest in it, or
carried it on in their behalf, as co-partners or otherwise, but for
and on behalf of said estate, with the knowledge and consent of the
plaintiff, and of other creditors of W. D. Kelley. That the continued
prosecution of the business did not result in loss or injury to said
estate, or the creditors thereof. None of its property or assets has
been lost or misapplied, but all of it remains intact in the hands of
the administrator of the estate, except what was applied to paying
debts. 1In the process of managing and settling the banking business
as aforesaid, the liabilities of the bank were reduced to the extent
of over $40,000, of which amount defendants contributed out of their
own private means over $9,000, the balance coming from the assets
of said estate; all other debts of said Kelley, amounting to about
$16,000, having been paid by these answering defendants, excepting
a debt of $50,000, which was abundantly secured by a pledge of prop-
erty, and by the individual indorsement of these answering defend-
ants. ‘

‘The defendants further answer that the certificates of deposit sued
upon were filled out by their co-defendant, Joshua F. Austin, who,
“acting for and on behalf of said estate as aforesaid,” signed the
name, “Exchange Bank, by A,” thereto. Each certificate upon its
face purported to be, and was, upon the Exchange Bank of W. D.
Kelley, and the plaintiff received the same as an obligation against
the estate of said Kelley, and not otherwise.

- The defendants further aver that the certificate of deposit for
$1,250, in the first cause of action mentioned, was given in renewal
of a former one for a like amount issued by said Exchange Bank
on the 5th day of April, 1887, long prior to the death of William
D. Kelley, for money at that time deposited in said bank, and for
no other consideration.  The certificate of deposit for $2,500 set
forth in the second cause of action, it is averred, was given for part
of the balance due plaintiff from said Exchange Bank on the 1st
of April, 1893, of a running account kept by said bank of money
deposited and checks paid, which account commenced years be-
fore the death of William D. Kelley, and was from time to time
balanced on the books of said bank. On October 2, 1891,—the date
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of the death of said William D. Kelley,—the amount due the plain-
tiff was $1,407.70. ‘

For answer to the third cause of action, the defendants admit
that the balance claimed by the plaintiff is'correctly stated, but
say that it arises from the running account referred to above, and
is the balance of deposit account made after the death of William
D. Kelley, with the same understanding as to the relations of the
defendants to the estate, and the carrying on of the business, ds is
hereinbefore set forth,

The defendant Joshua F. Austin denies that he was a partner
with the defendants, or that he ever, in his own behalf, or in con-
nection with his co-defendants, executed or delivered to plaintiff
the certificates of deposit mentioned in the petition, or either of
them, or received deposits, or rendered to the plaintiff an account
of deposits, as alleged in the petition. He further denies that he
ever had any interest in the business, either before or after the
death of William D. Kelley, or any connection therewith, other
than as clerk and bookkeeper acting under the employment, and
by the direction, of others. ‘

Plaintiff, by reply, puts in issue each and every material averment
of new matter by the defendants.

There is no evidence of any contract or arrangement such as is
set up by the defendants, and binding upon the estate. There was
no one authorized to so bind the estate. W. D. Kelley died in-
testate. No administrator of his estate was appointed until June,
1893,—long after the defendants had taken charge of the bank,
and entered upon the conduct of its business. No administrator
would have had authority, on behalf of the estate, to enter upon
such an arrangement as pleaded. An executor, even, would be
powerless to bind any one but himself by such an arrangement,
unless specially directed and empowered by the will of his dece-
dent. In Childs v. Monins, 2 Brod. & B. 460, two executors gave a
promissory note to the plaintiff, in the following words: “As ex-
ecutory of the late T. T., we severally and jointly promise to pay to
N. C. the sum of £200, on demand, with lawful interest for the
same.” The court held them personally liable, upon the ground
that “the promise, from the circumstance of interest being added
[as it was in each of the certificates of deposit in this case], nec-
essarily imported a payment at a future day, and an executor prom-
ising to pay a debt at a future day makes it his own.”

The principle upo which this ruling is based is well stated in
Austin v. Munro, 47 N. Y., at page 366, as follows: “An executor
may disburse and use the funds of the estate for purposes author- -
ized by law, but may not bind the estate by an executory contract,
and thus create a liability not founded upon a contract or obliga-
tion of the testator.”

Counsel for defendants, admitting the general rule as stated,
claim that the facts in this case bring it within exceptions recog-
nized in the following cases: In De Valengin’s Adm’rs v. Dufty,
14 Pet. 290, 291, where it was held that whatever property or money is
lawfully recovered or received by the executor or administrator



424 84 FEDERAL REPORTHR.

after the death of his testator or intestate, in virtue of his repre-
sentative character, he holds as assets of the estate, and is liable
therefor, in such representative character, to the party who has a
good title thereto. In that case there was no question that the
money received by the administrator was money due the estate of
the intestate. The case, therefore, does not apply. For here it is
denied that the estate had anything to do with the business from
which plaintifi’s claim arose. . :

In Wall v. Kellogg’s Ex’rs, 16 N. Y. 385, it was held that execu-
tors, who, under a power of sale, conveyed land of which their testator
was in equity a mere trustee, were liable, as executors, to the person
having the equitable title to such land, for the damages sustained
by him, to the extent of the purchase money received by them. The
court held that the estate, having had the benefit of the considera-
tion money received on the sale, was equitably chargeable with the
amount so received. This case establishes no exception of benefit
to the defendants.

Howard v. Powers, 6 Ohio, 92, raised only the question of mis-
joinder where there was a count upon indebtedness and promise by
the administrator, as such, joined with one upon an indebtedness
and promise of the intestate. The court was of opinion that the ad-
ministrator had no ground to object against a recovery of him in his
representative character; that the judgment should have been
against him in his individual character. .

The holding in Arbuckle v. Tracy, 15 Ohio, 432,—that if notes be
delivered to an executor to indemnify the estate against a liability,
where the testator was a surety only, such notes, and the money col-
lected on them, are not the property of the estate, and the estate is
not liable for the misconduct of such executor in respeet to such notes
and money, but is a trustée for the person delivering the notes, and
he alone is responsible for a faithful application of the money col-
lected,—states a proposition not in any sense an exception to the gen-
eral rule above quoted.

Conger v. Atwood, 28 Ohio St. 134, is also cited. There the ad-
ministrator had collected rents, to which the widow was entitled un-
der a statutory allowance, and appropriated them to the payment of
debts due from his intestate. The court held that she might elect
to charge him either in his personal or representative character, and
that, in an action against him in his representative character, he
could not defeat a recovery on the ground that he was personally
liable therefor. I am unable to see that this applies as an exception.
Nor does Thomas v. Moore, 52 Ohio St. 200, 39 N. E. 803, in which
. the rule stated in Austin v. Munro, 47 N. Y. 360, 366, as hereinbefore
quoted, is cited with approval, and it was held that executors and
administrators are personally liable for the services of attorneys by
them employed, and their contracts therefor do not bind the estate,
although the services are rendered for the benefit of the estate, and
are such as the executor or administrator may properly pay for, and
receive credit for the expenditure in the settlement of his accounts.
The court cited with approval the rule stated in Woerner, Adm'n,
-§ 515, that “the administrator can be allowed credit only for counsel
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fees which he has actually paid, and no more than is reasonable com-
pensation for the services rendered to the estate, no matter what
the administrator has actually paid or contracted to pay; and the
burden is on him to prove the necessity and value of the services.”

This decision is in perfect harmony with the general rule. But it
is insisted that the plaintiff is not entitled to recover for the certifi-
cate which is the basis of the first cause of action, because it was
a renewal by the defendants, after the death of W. D. Kelley, for a
certificate issued in his lifetime. The testimony is that a few days
after the death of W. D. Kelley the certificate issued by him was
brought in by the plaintiff, indorsed by the defendants, interest paid
up to October 5, 1891, and there was a renewal for six months. On
the 14th of October, 1891, the original certificate was taken up, and
the certificate sued upon was given in lieu of it. But that, under
the authorities cited, did not create any exception. See Childs v.
Monins, cited supra. See, also, Winston v. Young, 52 Minn. 1, 53
N. W. 1015, where it was held that the payment of money, at the
request of an executor, to relieve the estate from an incumbrance,
does not create a debt allowable and payable, as such, out of the
estate. The court in that case said, with reference to the represen-
tations made by the executor in connection with his request, that so
far as they contained any assurance that, if the plaintiff paid the
money, it could be repaid to her as a debt or claim against the estate,
it was a representation of law, upon which an action for deceit conld
not be predicated, for plaintiff is presumed to have known the law
as well as defendant. The supreme court of Minnesota, in Ness v.
Wood, 42 Minn. 427, 429, 44 N. W. 313, recognized as well estab-
lished the general rule that an executor or administrator cannot bind
the estate he represents by any new contract he may make for it.
The court held that if he borrows money for the purposes of the
estate, and devotes it to the payment of debts due, or if he contracts
for services which are actually rendered. valuable and important to
the estate, or if he executes a deed, in his representative capacity,
containing covenants which fail, he is individually liable, and judg-
ment must be against him personally; the estate is not bound.

The court of appeals of New York, in Schmittler v. Simon, 101 N.
Y. 557, 5 N. E. 452, held that neither executors nor administrators
have power to bind the estate represented by them, through an ex-
ecutory contract, having for its object the creation of a new liability,
not founded upon the contract or obligation of the testator or intes-
tate. They take the personal property as owners, and have no prin-
cipal beyond them, for whom they can contract. The title vests in
them for the purposes of administration, and they must account, as
owners, to the persons ultimately entitled to distribution.

See, also, Kingman v. Soule, 132 Mass. 285, where the court said:

“The general rule is that an executor can make no contract which shall
bind the estate of his testator by a new promise. If he borrow money for
the purposes of the estate, and devote it to the payment of debts due; I
he contract for services, valuable and important to it, which are rendered,—
he alone is liable therefor, and it will be for the probate court to determine

whether he shall be allowed in his accounts compensation for the liability
he has incurred.”
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+dn that case the court said that, while the estate was bound for
the charges of the funeral incurred by request of the executor, if a
promissory -note were given by the executor the estate would not
be liable upon it.

The supreme court of Alabama in Vanderveer v. Ware, 65 Ala.
607, held that:

“Executors and administrators, even. when contracting for matters neces-
sary to the execution of their trusts, do-not bind the estate they represent,
but are individually liable on such coritracts. Suits against them must be
personal, and the judgment is de bonis propriis, and not de bonis testatoris.”

The court suggests that in such a case a court of equity would, if
necessary, undertake to reach any personal assets which might re-
main unadminjstered in the hands of a personal representative, and
subject them to liability for the claim, but the equitable remedy
could not be applied at law. _

Also, Judge Daniel, in Fitzhugh’s Ex’r v. Fitzhugh, 11 Grat. 300,
construing the-rule that contracts made with an executor or admin-
istrator are personal, and do not bind the estate of the testator or
intestate, said: :

‘“The representative has no power to charge the assets in his hands by con-
tracts originating with himself; nor can any other person reach the assets,
for claims originating since the death of the decedent, by suit against the
representative as such. For such contracts and claims the remedy is against
the executor or administrator in his individual capacity.”

In the course of his decision he quoted with approval Lovell v. Field,
5 Vt. 218, where the court said:

‘“The administrator cannot promise to bind the estate for goods furnished
for the benefit of the estate. The promise is his own, and he is personally
liable. He may make it on the credit of the estate in his bands, but whether
he has a right to pay out of the same depends on its receiving the sanction
of the probate- court.”

In Banking Co. v. Morehead, 116 N. C. 410, 21 8. E. 190, it was
held that:

“Where an executor executes a note, in hils representative capacity, for
money borrowed and used for the purpose of paying debts of the testator, the
estate is not liable, but the executor is personally liable therefor; and thls is
S0 notWithatanding the fact that the lender knows for what purpose the money
was borrowed, and how it was used. In such case the executor takes the risk
of being reimbursed the amount of the note out of the assets of the estate on
the final accounting.”

In the case of Farhall v. Farhall, 7 Ch. App. 123, decided in 1871
on appeal from a decision of Vice Chancellor Bacon, the executrix
of a testator kept an executorship account with a bank; and, having
a power under the will to mortgage the real estate in aid of the per-
sonalty, she deposited with the bank the title deeds of part of the
testator’s real estate as security for the balance. The account was
considerably overdrawn by the executrix, and the moneys, to a great
extent, misapplied, but without the bank having notice of the mis-
application. The security having proved insufficient to pay the bal-
ance, the bank applied to prove as creditor against the testator’s es-
tate for the difference. The court (Lords Justices James and Melish
each filing an opinion) held that the bank was not entitled to prove,
for the reason that a person cannot, by contract with an executor,
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acquire a right to prove as a creditor against the estate, though the
executor has power to give him a lien on specific assets.

These cases apply also to the proposition urged, that the business
was carried on for the benefit of the estate, and that the proceeds of
the business were applied largely to discharging debts of the estate.
It is also contended that the plaintiff agreed with the defendants
that the business should be carried on for the benefit of the estate,
and that they should not be personally liable. This contention is
not borne out by the evidence. ‘There is testimony tending to prove
that the plaintiff knew that the business was carried on for the bene-
fit of the estate, and that, after the administrator was appointed,
he handed his bank book to him, and, when he saw that the adminis-
trator had allowed the balance thereby shown to be due him as a
claim against the estate, looked at it, took the book, and went away,
without making any. objection. This was after the failure of the
bank, and after, according to the testimony of the plaintiff, he had
made a vain attempt to obtain from the defendants security for what
was due him. He testifies that defendant Austin, the administrator,
told him the best thing he could do was to bring the claim down,
and have it allowed. - But the presentation and allowance did not
operate to release the defendants. This evidence is not sufficient to
establish the contention made for the defendants, nor to relieve them
from personal liability. The plaintiff testified that he loaned his
money to the defendants; that he supposed they were the Exchange
Bank; that he was not doing business with any one else; that they
were the ones who wanted to borrow the money; that he knew their
father was dead, and that he could not borrow it; that defendant
Lindsey Kelley told him that the bank was all theirs, as their father
was dead and there were no other heirs, and they considered the
bank better than it was, because their property was bound for it, as
well as their father's. The defendants are the sole heirg of W. D.
Kelley. The title to all his real estate vested in them upon his de-
cease, subject only to the debis of the estate, and the dower of the
widow, who died shortly afterwards. They were also beneficially
interested in the personal estate, and, after the death of their mother,
were the sole beneficiaries, subject to the liabilities of the estate.
At the time of the alleged contract or agreement there was no ad-
ministrator, and the defendants themselves were, with their mother,
sole parties in interest. They were therefore all the time necessa-
rily acting on behalf of themselves, and for their own interests. The
theory of the defense seems to be that the estate, without any ad-
ministrator, is to be treated as a legal entity, and as the principal
in a transaction conducted entirely between the defendants and the
plaintiff, —the defendants, it is claimed, having the right and power
to deal on behalf of the estate, as principal, with the plaintiff, so
as to realize whatever profits might be made, and avoid Hability
for whatever losses might be incurred. This theory ignores the
fundamental propositions that an agency can be created only by the
will of the principal, or by operation of law, and that one who, hav-
ing no principal, assumes to act ds agent, is to be treated as him-
self the principal. There is, in my opinion, no merit in the defenge.
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The judgment will be for the plaintiff against the defendants Lind-
sey Kelley and Ironton A. Kelley. It is not established that the
defendant Joshua F. Austin was a partner, The judgment, as to
him, will be in his favor.

AMERICAN DREDGING CO. v. WALLS,
(Circuit Court of Appeals, Third Circuit. January 10, 1898))
No. 8.

MASTER AND SERVANT—DEFECTIVE APPLIANCES—ASSUMPTION OF Risks.

A workman who, for several weeks, has gone daily upon an uncleated
inclined table to oil the machinery, without complaining of the want of
cleats, assumes the obvious risks resulting from their absence, upon the
negligent starting of the machinery by a fellow servant.

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.

This was an action by Joseph H. Walls against the American
Dredging Company to recover damages for personal injuries. In the
¢ircuit court verdict and judgment were given for plaintiff, and the
defendant sued out this writ of error.

Joseph T. Bunting, for plaintiff in error.
Harvey K. Newitt, for defendant in error.

Before ACHESON and DALLAS, Circuit Judges, and KIRKPAT-
RICK, District Judge.

DALLAS, Circuit Judge. The plaintiff below (defendant here)
brought his action to recover damages for personal injury sustained
while he was in the employment of the defendant below. When the
accident happened he was upon a certain “inclined table” on board
the steam dredge Republic, for the purpose of oiling a part of the
machinery. While thus lawfully there, he fell, and his right hand was
caught in the mechanism and severely injured. He averred in his
statement of claim that the disaster was occasioned by the negligence
of the defendant, in that the said table “had no cleats or other applian-
ces thereon to protect persons lawfully there from falling and injury,
[and] the said master of said dredge, in violation of his duty, negligently
caused the machinery of said dredge to be put in motion, and the
said dredge to roll.” The plaintiff proceeded in accordance with this
allegation, and adduced evidence in its support. The learned judge,
however, held—and in this he was clearly right—that the person who
caused the machinery to be put in motion was the plaintiff’s fellow
servant, and that, therefore, for any negligence of his there could be
no recovery; but he declined to charge, as requested, that, “under
all the evidence in this case, the verdict of the jury must be for the
defendant,” and in this we think there was error. It is not clear that
the act of putting the machinery in motion should not be regarded
as the sole cause of plaintiff’s injury. But for that act the plaintitf’s
situation would not have been a dangerous one, and the accident



