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of Placmg his seal and signature upon bonds of the county to attest
their genuineness to the commercial world, if he put that attesta-
tion upon bonds which are not the genuine obl1gat10ns of the county?
It may be said in behalf of the sheriff or marshal that the law al-

ways requires him to have in his hands process as special authority
to make levies and seizures or arrests, and that is a physical indi-
cation of his authority, and the only authority he can have, his only
source of power to act, and which is open to any one to demand and
see and inspect. If, therefore, in the entire absence of such pro-
cess, he seizes the goods of a citizen; and this can be held to be an
official act, how much more clearly is it an official act in the case of
an aunditor, who has at any and at all times, everywhere; the power
to write his own official sighature as'that of the county, and the pos-
session of its official seal, and these become at any and all times, and
under all circumstances, the insignia of his authority, and the symbol
of his honesty and his ¢ounty’s as well. He is never without them,
as the sheriff or marshal may be when there is no process in their
hapds, and therefore it is much more easy for the auditor to put the
appearance of genuine sanction to his act than it is for the marshal
or the sheriff, And therefore it seems to me that it is the much more
certain to say that the auditor is in the discharge of his official duty
when he signs and attests a fraudulent bond than it is to say that the
sheriff or marshal is in the exercise of hls office when he makes a
false levy.

Other authorities might be cited from the state and federal courts to
sustain the ruling we make,—that where there is no limitation in
the language of the bond itself or its recitals, and no limitation in
the statutes conferring the authority upon the officer to do the thing,
that which is done is done by virtue of ‘Lis office, or is at least so,
to state it more clearly, whenever, if the thing ‘which he does were
done genuinely and honestly, it would be an official act; so that, if
he be authorized to issue gennine bonds by affixing his qlgnature and
seal, if he affixes that signature and seal to frandulent bonds, it is an
ofﬁmal act, for which he and his sureties are liable. Demurrer over-
ruled
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1. ACCIDENT INSURANCE—MURDER OR SUICIDE-—QUESTION FOR JURY—EVIDEKCE.
Liability on an accident policy was denied, on the ground that insured
committed suicide. The evidence tended to show that insured, 59 years
old and in good health, took his pistol and left his house before daylight,
in his nightshirt, telling hig wife he was “going down to settle those dogs.”
Shortly afterwards his wife heard a shot, and saw him walk along the
side of the house towards the east, then turn and go rapidly west out of
her sight, and shortly afterwards she heard two shots. A neighbor across
an alley west of the lot heard a shot, saw a white object in the alley,
and sparks of fire on the ground, then saw a flash which did not seem
to be near the white object, heard an explosion, and then the slam of the
gate, on the east side of the alley. Blood and the pistol of insured, with
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. one loaded and five empty shells in it, were found in the alley. Insured
was found dead in his lot near the gate, with two pistol or gunshot wounds
in his body, around which his shirt was burned with powder. Held suf-
ficient to sustain a verdict for plaintiff,

2. SaME—MURDER NoT PRESUMED—DBURDEN OF PROOF—REFUSAL TO INSTRUCT.
On an issue of whether the death of insured was caused by suicide or
by murder, after the court had instructed the jury that the burden was on
the plaintiff to satisfy them, by a fair preponderance of the evidence, that
the death of insured was accidental, that murder would not be presumed,
and, if the evidence did not fairly and reasonably satisfy them that the
death was accidental, their verdict should be for defendant, it was not
error to refuse a request by defendant to instruet that “the law does
not presume murder; it must be proved; If plaintiff relies upon the theory
that insured was murdered, she must prove it by competent evidence;
mere conjecture or supposition that insured might bave been murdered
is not enough;” and that if, upon the whole case, the jury found the evi-
dence evenly balanced, they must find for defendant.

8. SAME—DEFINING ACCIDENTAL DEATH—ILLUSTRATIONS OUTSIDE OF ISSUES,
‘Where the only issue was whether the death of the insured was caused
by suicide or by murder, and no other issue was submitted to the jury,
it was not error for the court to ¢ite instances of death by the accidental
discharge of a gun or pistol, to illustrate the meaning of accidental death.

In Error to the Circuit Court of the United States for the District
of Nebraska.

Action brought by defendant in error on an accident policy issued to
her husband. The company defended on the ground that insured had
committed suicide. Trial to a jury, finding and judgment for plain-
tiff (defendant in error), and defendant appeals, challenging the suf-
ficiency of the evidence, and alleging error in refusing instructions.

Mr. Charles Offutt (De Lagnel Berier, on the brief), for plaintiff in
€rrTor,

H. J. Davis (H. D. Estabrook and M. L. Learned, on the brief), for
defendant in error.

Before SANBORN and THAYER, Circuit Judges, and RINER, Dis-
trict Judge.

SANBORN, Circuit Judge. This writ of error challenges a verdict
and judgment upon a policy of accident insurance. Augustus A.
Egbert, the insured, died from gunshot wounds on April 30, 1895. By
the terms of the policy in suit the Fidelity & Casualty Company of
New York, plaintiff in- error, insured Egbert for the benefit of his
wife, Luthera L. Egbert, the defendant in error, against bodily injuries
sustained through external, violent, and accidental means, but provid-
ed in its policy that, in case of injuries wantonly inflicted upon him-
self by the insured or inflicted upon himself or received by him while
insane, the extent of its liability should be measured by the amount of
premium paid. The issue was whether the deceased was killed
through external, violent, and accidental means, or by injuries
wantonly inflicted upon himself. This issue was tried to a jury, and
the errors assigned relate to the charge of the court,

It is assigned as error that the court refused to direct the jury at the
close of the evidence that the defendant could not recover more than
$42.30, the premium paid, and the interest thereon from August 30,
1895, because the evidence was insufficient to support a finding that
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the insured was accidentally shot, and because the weight of evidence
showed that he committed suicide. There was evidence tending to
show that Egbert, a man 59 years old and in good health, rose from
his bed about 3 o’clock in the morning, took his pistol, told his wife
that he was “going down to settle those dogs,” and left his house
wearing an undershirt, nightshirt, and hat; that shortly afterwards
his wife heard a shot, looked out of the window, and saw her husband
walk along the south side of the house towards the east, and then
turn and go rapidly towards the west, out of her sight; that she heard
two shots ghortly afterwards; that there was a heavy gate in the fence
at the west end of the lot, which opened into an alley; that a neighbor
who lived in a house west of the alley heard a pistol shot, arose, and
saw through her window a white object in the alley and sparks of fire
on the ground, and then saw a flash which did not seem to be near the
object in white, heard an explosion, and then heard the gate slam;
that blood and Egbert’s pistol were found in the alley; that he was
found dead in his lot, a short distance from the gate, with his night-
shirt torn, and two pistol or gunshot wounds in his body, and that his-
shirt was burned with powder around the holes made by the bullets,
and his pistol had one loaded and five empty cartridges in it. There
wag other testimony in the case, but, in view of that to which we have
adverted, we are unwilling to say that the proof of suicide was so clear
and convineing upon this trial that all reasonable men who heard it,
and exercised a sound and impartial judgment, must have reached the
conclusion that Egbert killed himself, and it is in such a case only
that a judgment may be reversed in a federal appellate court for the
lack of evidence to sustain it. Insurance Co. v. Melick, 27 U. 8. App.
547, 553, 12 C, C. A. 544, 547, and 65 Fed. 178, 181, and cases there
cited.

Another alleged error is that the court refused to instruct the jury
that if, upon the whole case, they found the evidence evenly bal-
anced, they must find for the defendant. But the court did charge
the jury that the burden of proof was on the defendant in error to
satisfy them, by a fair and reasonable preponderance of credible tes-
timony and evidence, that Egbert’s death was accidental, and that if
the evidence did not fairly and reasonably satisfy them of that fact
their verdict should be for the plaintiff in error. This was a fair
and just statement of the rule of law invoked by counsel for the
plaintiff in error, and it was not error for the court, after announcing
this rule in its general charge, to refuse to give it in the exact words
selected by counsel. Insurance Co. v. Melick, 27 U. 8. App. 547, 562,
12 C. C. A. 544, 553, and 65 Fed. 178, 187, and cases there cited.

It is assigned as error that the court refused to instruct the jury
that “the-law does not presume murder. It must be proved. If
the plaintiff relies upon the theory that the insured was murdered,
she must prove it by competent evidence, Mere supposition or con-
jecture that the insured might have been murdered is not enough.”
But the: court told the jury that the presumption was that murder
would not be committed, and that they could not return a verdict for
the defendant in error unless she satisfied them, by a fair and reason-
‘ahle preponderance of credible testimony and evidence, that Egbert’s
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death was accidental. This portion of the general charge robs this
assignment of all merit, and it falls powerless, under the rule to
which we have already referred.

It is insisted that the ecourt erred because it declared, in that por-
tion of its charge in which it was defining an accidental death under
the policy, that such a death might occur from a gunshot wound in
four ways,—through the accidental discharge of a gun in the hands
of the person killed, by the explosion of a gun in his hands through
an accidental slip or fall, by the accidental discharge of a gun held
by a third person, and by the intentional shooting of the victim by a
stranger. The only issue presented in this case was whether the
death of Egbert was caused by murder or by suicide, and the conten-
tion of counsel for plaintiff in error is that the court’s reference to
other methods of accidental shooting erroneously submitted to the
jury questions that were not in the case. But a careful perusal of
the entire charge shows that no issue was submitted to the jury ex-
cept the single one which was presented by the evidence. 1In the
portion of the charge criticised the court was merely citing instances
of accidental death to illustrate the meaning of the term,and no juror
could have supposed that he was to try any question except whether
Egbert’s death was the result of suicide or of murder. The charge
was clear, concise, and free from error, and the judgment below must
be affirmed, with costs.

TREMPER v. SCHWABACHER et al.
(Circuit Court, D. Washington, N. D. January 8, 1898.)

1. REMOVAL OF CAUSES—SUFFICIENCY OF PETITION—AMEXDMENT.

Where the jurisdictional facts sufficiently appear from the removal
pefition, taken in connection with the laws defining citizenship in the
states where the parties reside, of which the court takes judicial notice,
a petition for removal alleging that the parties are respectively residents
and citizens of certain cities in different states may be amended to show
that they are respectively citizens of the states in which they reside.

2, BAME—PARTIER ENTITLED TO.

In an action against several persons jointly as co-partners, a removal
by one of them is not precluded because the others have not jolned with
him in the removal petition, when they have not been served with process,
and have not appeared in the action,

On Motion‘to Remand to the State Court.

Clarence 8. Preston, for plaintiff.
Struve, Allen, Hughes & McMicken, for defendants.

HANFORD, District Judge. This is an action at law commenced
in the superior court of the state of Washington for King county,
by E. P. Tremper, in his capacity as receiver of the Spring Hill
Water Company, a corporation organized under the laws of the
territory of Washington, against the defendants, as co-partners.
under the firm name of Schwabacher Bros., upon an alleged liahil-
ity of said firm. The summons was served only upon the defend-



