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79 Fed. 865. The “matter” of these pleas is the statement of the
same accounts between the same parties for the same time, and
a judicial confirmation of them, as a bar to a restatement; and to
that, as an effect, the answer does not and cannot extend. The
pleas, therefore, should not be stricken out.

As defenses, strictly, the parts of the answer found by the mas-
ter to be immaterial and scandalous are so; and, if that were all,
they should be suppressed. But the bill 1tse1f brmgs forward the
motives of the suit, and charges bad motives to the officers of the
defendant. - The plaintiﬂ:‘ has no right to say that its allegations
of these things shall not be met. Some of the statements in the
answer go further, perhaps, than was justifiable; but as the mas
ter divided them by the line of strict defenses, and that cannot be
followed, no attempt to distinguish them on any other line is made
here. Exceptlons to report sustained, and motion- to strike out
pleas and exceptlons to answer overruled.

e

CHISHOLM et al. v. JOHNSON.
(Circuit Court, D. Delaware, January 4, 1898)
No. 197.

1, Equity PrACTICE—HEARING ON PLEAS.

After a hearing on a plea set down for argument under equity rule 33,
the eourt has power, without passing upon the merits of the plea, to over-
rule it and direct the defendant to file an answer, without prejudice to
his right, subject to all just exception on the part of the complainant, to
get forth in the answer the matter contained in the plea, where such
course appears to the court best calculated to secure the doing of full
justice between the parties.

. BaAME—CosTs.

‘Where the matter presented by a plea set down for argument i8 such
that it may reasonably be considered by the solicitor filing the plea to be
good, although he be mistaken, and the plea is filed in good faith, and
not vexatiously or for delay, costs should not be allowed to the complain-
ant under equity rule 34.

(Syllabus by the Court.)

This was a bill in equity by Charles P."Chisholm, John A. Chisholm
and Robert P. Scott, doing business under the ﬁrm name of Chisholm-
Scott Company, against Zachariah Johnson, for alleged infringement
of a patent. - The cause was heard on a plea filed by the defendant.

C. L. Buckingham, for complainants.
Robert 8. Taylor, for defendant.

BRADFORD, District Judge. The bill in this case alleges infringe-
ment by the defendant of certain letters patent owned by the com-
plainants, rélating to machines and methods for gathering, hulling
and separating green peas, and prays for an injunction and an ac-
count of profits. The defendant interposed a plea to the whole bill.
The plea was set down for argument and has been debated by the
solicitors for the respective parties, It sets forth that the defendant
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entered into a certain contract with one Empson which provided,
among other things, that the latter was, for the consideration therein
mentioned, to thresh for the former not less than a certain quantity
of peas, to be furnished by the defendant, during a certain period;
that the defendant was to supply Empson with all necessary power
and labor for the operation of the machinery necessary to be used by
Empson in performing his part of the contract, together with belting
for the transmission of power to the machinery; and that Empson
was to furnish the machinery. The plea further states that pursu-
ant to the contract Empson furnished and set up two machines on.
the defendant’s premises and threshed a quantity of peas belonging
to the defendant, the power transmitted to the machines being re-
ceived from an engine belonging to the defendant; that the machines
were operated by an agent of Empson and were controlled and man-
aged solely by such agent; that no part of the work was done by the
defendant or his employés except the handling of the peas before and
after the operation of threshing; and that “the defendant denies that
otherwise than this he ever made, sold, owned or used any machine
for threshing peas or used or practiced any process therefor.”

The plea is one of non-infringement and, as such, is of very doubt-
ful propriety. 3 Rob. Pat. § 1112; Sharp v. Reissner, 9 Fed. 445;
Korn v. Wiebusch, 33 Fed. 50. It also lacks directness, amounting
only to an argumentative denial of the infringement alleged in the
bill, and is, therefore, objectionable. Story, Eq. Pl. § 662; McDonald
v. Flour-Mills Co., 31 Fed. 577. There is some contrariety of practice
as to the method of taking advantage of such defects in pleas in eq-
uity. In Korn v. Wiebusch, and in McDonald v. Flour-Mills Co., the
plea had been set down for argument and was overruled, in the for-
mer case, because it set up non-infringement, and, in the latter, be-
cause it was argumentative. It may be a serious question whether
correct procedure does not require a motion to strike the plea from
the files, or the filing of exceptions to the plea, in order to take ad-
vantage of such defects. But these points of practice are not intended
now to be decided. I am satisfied that, under the circumstances
disclosed in the case, the doing of full justice between the parties is
more likely to be secured by leaving the merits of the defense, sought
to be raised by the plea, to be disposed of after the filing of an
answer, rather than by now dealing with those merits. A decision,
at this stage, of the broad question substantially presented by the
plea might lead to embarrassments and complications of a technical
nature, which should be avoided, and probably would not hasten the
final disposition of the cause. If the matter disclosed by the plea
be the only defense, it can just as well be taken advantage of in an
answer, which would involve but slight delay. On the other hand,
if there be other matters of defense than that presented by the plea,
the time of the final disposition of the cause would not be materially
advanced by passing now upon the merits of the plea. The course,
therefore, which commends itself to the court, is to overrule the plea
and rule the defendant to answer by the first rule day in February
next, without prejudice to the right of the defendant, subject tfo all

just exception on the part of the complainants, to set forth in his an-
84 F.—25 '
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swer the matter contained i in'the plea. This course will conserve the
mghts ‘of both parties and avoid the establishment possibly of a
troublesome and unsound precedent, and falls within a legitimate
exercise of “the equitable discretion always exercised by the court of
chancery in relation to pleas.” Rhode Island v. Massachusetts, 14
Pet.’'210, 257. The costs should abide the event of the suit. Equity
rule 34 prov1des that upon the overruling of a plea “the plaintiff shall
be entitled to his costs in the cause up to that period, unless the court
shall’ be .satisfied that the defendant had good ground in point of
l4w. or fact to interpose the same, and it was not mterposed vexa-
tiously or for delay.” Where matter presented by the plea is such
that it may reasonably be considered by the solicitor filing the plea
to be good, although he be mistaken, and the plea is filed in good
faith, and not vexatiously or for delay, costs should not be allowed
under the rule to the complamant The rule is not susceptible of
any other construction; ' for if it should be held to mean that the
court must be, satlsﬁed that the plea is good in law or fact, as the
case may be, the rule could have no dperation, as the plea would not
be overruled. Whatevér may be the final decision of the court upon
the merits of the cause. I think that, in the sense in which the lan-
guage is employed in the rule, “the defendant had good ground in
point of law or fact to interpose the plea,” and tha “1t was not inter-
posed vexatiously or for delay.””

f—————maemsrire

EITTEL v. AUGUSTA, T. & G. R. CO. et al
(Qircuit Court of Appeals, Second Circolt, J anuary 7, 1898.)
No. 41,

1. INsOLVENT CORPORATION—OFFICER A8 CREDITOR—RIGHTS AND LIABILITIES,
A director of a corporation, who is also a creditor, is not guilty of a
fraud ;because he places his claim in judgment, and sells the property of
the corporatmn thereunder, provided he théreby obtains no advantage of
other 'creditors; and where he buys the property himself, and fails to
divide the proceeds with another creditor, of whose claim he has no
knowledge, he can be held accountable by such other creditor for only a
proportionate share of the actual value of the property so obtained,—
not less than the amount bid.
2, BAME—ACCOUNTING TO OTHER CREDITORS—INTEREST AND Cos'rs
Defendant, who was an officer; and also a creditor, of a corporation,
sold its property under a judgment obtained by him. Complainant after-
wards. obtained a judgment against the corporation, and brought suit
to compel payment of the same by defendant. No notice of his claim
was given, or demand made, before suit. Held that, on rendition of a de-
cree requiring defendant to divide the proceeds of the property sold pro
rata, complainant was entitled to interest on the amount recovered, from
the date of service of his complaint, and to costs.

Appeal from the Circuit Court of the United States for the Southern
District of New York.

This was a suit in equity by Joseph J. Kittel against the Augusta,
Tallahassee & Georgia Railroad Company, the Carrabelle, Tallahassee
& Georgia Railroad Company, and William Clark, and is brought
up by cross appeals from the circuit court.



