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and understood to be governed in their extent and duration. The term ‘voy-
age, like the term ‘voyage assured,’ is a technical phrase, and always imports
a definite commencement and end.” Anonymous, 1 Fed. Cas. 1004.

The contract in the case at bar belongs to the first species, and
was for a specified voyage, some of the ports designated, others gen-
erally described; and therefore the voyage, with the ports so desig-
nated and described, must be considered the service to which the
libelants bound themselves, and the only effect of the six-months pro-
vision was to limit repetitions of the voyage so agreed. upon,—that
is to say, the voyage could not be repeated oftener than was possible
within six months.

The suit, I think, was not prematurely brought. The announce-
ment by the master to the libelants at San Pedro, after the cargo was
finally discharged, that he intended to return to Port Blakeley, and
the demands thereupon made by the libelants for their wages, were,
so far as concerned libelants’ rights, a termination of the vovage,
or equivalent thereto, and libelants then became entitled to said
wages. Rev. St. §4530. The fact that the vessel was about to pro-
ceed to sea before the end of 10 days gave libelants the right to sue
immediately. Rev. St. § 4547. The subsequent services of libel-
ants from 10 o’clock a. m. to 3:30 o’clock p. m. of the same day were
gratuitous, and no new contracts nor waivers will be implied there-
from, ’

The foregoing rulings make it unnecessarv for me to pass upon
any of the other questions raised in the respective briefs of the par-
ties. A decree for libelants will be entered

THE ROCHESTER.
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No. 434,

1. COLLISIOR—STEAMER AND SAIL—LOOKOUTS. ‘

Where a schooner, shortly after leaving port, collided with a steamer
coming In, held, on conflicting evidence and the probabilities of the case,
that the collision was due to the fact that all the schooner’s crew, except
the master at the wheel, were engaged in setting sail, and that, the master’s
vision being obstructed by the sails, he several times left the wheel, and
went to the schooner’s side, to ohserve the approach of the steamer, and
that the constant yawing of the schooner, whereby she displayed different
lights to the steamer, misled the latter, and caused her to change her
course; and that, if the steamer was in error in not stopping and revers-
ing as provided by rule 21, it was an error in extremis.

2. SAME-—DUTY OF MASTER.

The master of a sailing vessel has no right to assume the duty of wheels-
man at a point where the commerce of the lakes converges to a port like
that of Chicago. It is his duty at such a time to keep a vigilant outlook,
and to be on hand on the deck, where he can observe the movements of
approaching vessels, and give orders accordingly. 81 Fed. 237, affirmed.

On appeal from the District Court of the United States for the North-
ern Distriet of Illinois.
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A libel was filed by ‘the owner of the schooner Amaretta Mosher against the
steamer Rochester in a cause of collision civil and maritime. The owners
of the steamer answered thereto, and also filed a cross bill against the owner
of the schoomer. The district court. at the hearing dismissed the libel, and
pronounced for the cross libelant. The owner of the schooner appealed. The
Mosher, a three-masted schooner; sailed from the port of Chicago shortly after
8 o’clock in the evenlng of the 4th day of November, 1895, bound on a voyage
to Ford River, in the state of Miehlgan The night was fair. There was no
sea, and the wind (a fresh breeze) was from the south, Her crew consisted
of seven' men, ~—master, mate, cook, and four seamen. All the crew, except
the master, Who was’ at the wheel, and possibly a man on the lookout for part
of the time, were engaged from the time of leaving the port of Chicago to the
time of collision in setting canvas. The schooner was light, and sailed on a
course N, by W. 14 W,, at a distance of two miles from land. She collided
with the Rochester near Grosse Point, six or seven miles from the port of
Chicago. ' The Rochester was bound on a voyage from the port of Buffalo
to the port of Chicago, proceeding on a course S, by E. Her master was on
watch an the promenade deck, in his proper place. Her lookout was in the
eyes of the boat, and her mate ‘on the starboard side of the steamer, on the
forward promenade deck, standing on lookout. The Mosher was proceeding
at the rate of six or seven miles an hour; the Rochester, at the rate of eleven
miles an hour. 'The relation of the story of the collision by the respective
parties is substantially as follows: The Mosher, according to the story of her
captain, saw the masthead light of the Rochester at a distance of six or seven
miles away, and three or four polnts on her port bow, and the red light of the
Rochester soon came into view. In about ten minutes the captain of the
Mosher left his wheel set, and exhibited a torchlight on the after port quarter;
the Rochester being then two points on the port bow of the Mosher, and
three or four miles distant. The Rochester then exhibited her green light, and
passed across the bows of the schooner until she was a point on the lee of
the schooner. Then, after a short time, and when between a mile and a half
and two miles distant, and three points on the starboard bow of the Mosher.
the Rochester blew one blast of her whistle; still continuing to exhibit to the
Mosher her green light. The captain of the Mosher ordered his crew to re-
sume work of setting the canvas, which had for a moment been suspended,
and thereupon, twice, at an interval of six or seven minutes, left his wheel
loose, and went to the starboard side of the schooner, to look under the sails,
which obscured his view, to observe the movements of the Rochester. The
first time, she was a mile and a half away, exhibiting a green light. The
second time, he saw the two lights of the Rochester, and then her red light
alone, about four points on the Mosher’s starboard bow. Very soon thereafter
the collision occurred. The Mosher struck the Rochester on the bluff of the
port bow, end on. The captain of the Mosher insists that she kKept on her
course from ‘the time the torch was exhibited to the time of the collision,
that no change was made with the wheel, and that her lookout reported the
Rochester to him but once. The Rochester, according to the story of her crew,
had lookout, in addition to the wheelsman, consisting of the captain, the mate,
and the seaman on watch, each in his proper place, and vigilant to perform
his duty. The Mosher, exhibiting her green light, was first observed when
she was from 1% to 2 miles distant on the port bow. The captain at once
ordered the wheel starboarded. In a short time the schooner suddenly shut
out her green light, and exhibited her red light directly ahead of the steamer.
and immediately the captain of the Rochester ordered her helm a-port, and
then hard a-port to swing the vessel red to red; one blast of the whistle being
sounded, to indicate to the Mosher that the vessels would pass port to port.
The steamer swung to the westward; the schooner almost immediately swung.
also, to the westward, exhibiting her green light; and the collision immediately
followed,—the stdrboard bow of the schooner striking the bluff of the steam-
er’s port bow, and the jib boom of the schooner piercing the steamer's deck
about 25 or 30 feet forward.

Chas. E. Kremer, for appellant.
George 8. Potter, for appellee,
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Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

JENKINS, Circuit Judge, delivered the opmlon of the court.

We agree w1th the court below that, if we assumed the truth of the
direct testimony of all the w1tnesses, we should be unable to deter-
mine which party was at fault. But a careful analysis of the evi-
dence satisfies us that the court below arrived at a correct conclusion.
The testimony on behaif of the schooner is confusing and unreliable.
It is manifest that her captain and crew had no accurate notion of
distance or of navigation. The Mosher was but two miles off shore,
and her master and crew locate the Rochester when she was first ob-
served so that the latter would be navigating half a mile inland from
the shore. The witnesses, either ignorantly or willfully, misstate the
facts. The testimony on the part of the Rochester is much more
reliable and consistent. . She observed the Mosher when a mile and
a,half or two miles distant; the latter exhibiting her green light.
The Rochester immediately starboarded, going to port. Upon this
course the vessels exhibited to- each other their green lights, and
would, confessedly, had no change of course occurred, have passed
each other in safety. What then induced the change which brought
about this collision? ., The Mosher suddenly. exhibited to the Roch-
ester both her lights, and then her red light. According to the
story of the captain of the Mosher, her course was not changed at any
time. The learned and astute proctor for the Mosher would there-
fore have us believe that this change of lights was produced by the
yawing of the vessel, and claims fault.on the part of the Rochester,
in that she did not allow therefor, and starboard her wheel long enough
or strong enough to give the Mosher a sufficiently wide berth. - This
notion would seem to have had being in the imagination of the proc-
tor, for there is no suggestion of it by the schooner’s witnesses; nor
do we understand there was, nor can we assume there could have been,
sufficient yawing of the schooner to shut out the one light exhibited,
and to exhibit the other light to the Rochester, within the distance
the two vessels were apart, and within the time intervening before the
collision. It is true, it was the duty of the steamer to keep out of
the way of the sail vessel; the latter keeping her course. This the
steamer attempted to do. and undoubtedly would have accomplished
but for the remarkable change of course of the schooner. That the
latter should change her course geems unaccountable, and is only
explicable upon the fact that the master on two occasions left the
wheel loose, which brought about a change in her course. If the re-
sult would be to cause the vesgel to luff up into the wind, as is
insisted by the Mosher, we think the clear inference is that the change
in these lights was brought about by an attempt of the master, when
he resumed the wheel, to put her back on her course. If, on the con-
trary, the effect would be to send the schooner to starboard, that of
itself would sufficiently account for the change. Whatever would
result, it is clear there was this sudden change in the course of the
schooner, threatening collision, and which impelled the steamer to
change her course to the westward. The master of the Mosher bhad
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chdrge of the wheel. The crew were engaged in setting canvas. The
vessel was at a point where the commerce of the lakes converges to
the port of Chicage. The master had no right to assume the duty of
wheelsman, under such circumstances. His duty at that time was to
keep a vigilant outlook,—to be on hand on the deck where he could
observe the movements. of approaching vessels, and give orders accord-
ingly. 'The Citv of Augusta, 50 U. 8, App. 39, 44, 25 C. C. A. 430, and
80 Fed. 297. The court was of the opinion that no one on the schoon-
er, except the captain, was on the lookout, and that his disadvanta-
geous situation obliged him to leave the Wheel Whereby the schooner
went to starboard, indicating to the steamer the change in her course.
We are inclined to agree with the court below upon this proposition,
notwithstanding the testimony on the part of the schooner asserts the
presence of a lookout. It would seem remarkable, if a proper lookout
was stationed, that the captain should have heard from him but once
during the approach of the steamer, and should have appealed to the
créw engaged in setting canvas, and not to the lookout, to ascertain
what light the schooner was exhibiting. It is said the steamer was
at fault in having no vigilant lookout. We find no foundation in fact
for this objection. The captain and the mate were on watch, in addi-
tion to the usual lookout, and they all appear to have been v1g11antlv
employed in the performance of their duty.

It is also objected that the steamer should have stopped and backed,
instead of porting her helm. Rule 21 provides that every steam ves-
sel which ig directed by the rules to keep out of the way of another
shall, on approaching her, if necessary, slacken her speed, or stop or
reverse. The difficulty with the application of this rule here is that
the steamer ported her helm and went to the starboard to avoid the
gchooner, and the vessels would have passed each other safely, but for
the faulty action of the schooner. We think it very doubtful whether,
when the schooner exhibited her red light, the Rochester could have
avoided a collision by stopping and reversing. If, however, that
could have been done, the course adopfed was taken tn ewtremas, to
avoid an impending collision induced by the fault of the schooner, and
for which the steamer should not be held blameworthy. The decree
will be affirmed.
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CONSOLIDATED WATER CO. v. CITY OF SAN DIEGO et al.
(Circuit Court, 8. D. California. December 6, 1897.)

1 COURTS—JURISDICTION—FEDERAL QUESTION.

A bill to restrain the enforcement of a city ordinance fixing the rates
of charge by a water company, on the ground that such rates are so un-
reasonably low as to amount to a taking of the property of the water com-
pany without just compensation, presents a federal question.

8. MortaacES — RiguTs 0F MORTGAGEE—INJUNCTION TO PROTECT MORTGAGED
ProrPERTY.
A mortgagee has such an interest in the mortgaged property as entitles
him to bring suit to restrain injury thereto.

8. SAME—SUIT FOR INJUNCTION—PARTIES.
In a suit by the mortgagee of a water company to enjoin the epforcement
of an ordinance fixing water rates, the mortgagor is a necessary party.

This is a suit in equity by the Consolidated Water Company against
the city of San Diego and its municipal authorities. Heard on demur-
rer to the bill.

Works & Works, Trippet & Neale, and Works & Lee, for complain-
ant. :
H. E. Doolittle and T. L. Lewis, for defendants.

ROSS, Circuit Judge. The complainant, a corporation of the state
of West Virginia, brings this suit against the city of San Diego and its
municipal authorities. The complainant sues as the holder and owner
of a mortgage upon the water and water plant with and by which
the San Diego Water Company supplies the city of San Diego and
its inhabitants with water for domestic and other purposes. The
city, through its municipal authorities, having established an ordi-
nance fixing the rate at which such water should be so furnished,
the object of the bill is to obtain the judgment of this court declar-
ing such ordinance null and void upon the ground that the rates
thereby established are so unreasonably low as to amount to a prac-
tical taking of the property mortgaged to the complainant without
just compensation, contrary to the provisions of the constitution of
the United States. The ordinance thus attacked was enacted, ac-
cording to the bill, in February, 1896, and, under the provisions of
the constitution of the state of California and a state statute passed
pursuant thereto, it took effect July 1, 1896, and expired by limitation
July 1, 1897, yet the demurrer to the bill now under consideration was
not submitted to this court until within the last few days, to wit, No-
vember 24, 1837. The court is not advised in respect to the cause
for such delay, and, as at present advised, I do not see, after disposing
of the present demurrer, what need there will be for the determina-
tion of the question raised by the bill, since, under the provisions of
the state constitution and state statute, pursuant to which the ordi-
nance was enacted, its functions have long ago ceased.

It is urged in support of the demurrer to the bill, that this court is
without jurisdiction, for the reason that it appears from the bill that
the title to the property involved is in the S8an Diego Water Company,
a corporation of the state of California, whose rights therein are nec-
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