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THE TOPGALLANT.
RICHARDS et al. v. THE (BASTRUP, Intervener).

(District Court, D. N. D. January 3, 1898.)
SBlAMEN-LEAVING VESSEL-ABUSIVE TREATMENT-IVAGES.

Seamen are not justified in leaving the ship by reason of abusive words
from the master, nor is their subsequent statement to him that they desire
to ,leave the vessel, coupled with a demand for their wali\"es, such insolence
as will justify him in discharging them, and claiming f'orfeiture of their
wages. And where, in such case, he tells them they may leave, but that
he will not pay their wages, they are entitled to recover, not full wages,
but wages only to the time of leaving.

This was a libel in rem by Eugene Richards and others against
the bark Topgallant to recover seamen's wages.
P. P. Carroll, for libelants and intervener.
Metcalfe & Jury, for claimant.

HANFORD, District Judge. This is a suit in rem to recover wages,
commenced by part qf the crew of the bark Topgallant, in which the
first mate has filed an intervening libel, also claiming wages. It
appears by the pleadings and proofs that the libelants and the inter-
vener shipped at San Franci)'lco for a voyage to Puget Sound and
return, and they proceeded in the vessel from San Francisco to Port
Blakely, and thence to Seattle, and,while at Seattle, engaged in tak-
ing in cargo, there was difficulty between them and the captain. The
captain had given orders to the first mate to move the vessel to a
different position for convenience in receiving coal, and the mate neg-
lected to have this done until after working hours. After 7 o'clock
in the evening the mate asked the men if they would then haul the
ship, to which they answered that they would not, and the vessel
was not moved that night, .and in, consequence of this neglect she
was delayed in lading. The captain was absent from the ship from
the time of giving the order to the mate until the next morning. On
being informed by the mate that the men had refused to haul the
ship when requested,. he reprimanded the crew, and ordered a dis-
continuance of a luncheon, which, until that time, during
the loading of the vessel, had been served to the men at 9 o'clock in
the forenoon, as an extra in addition to the regular breakfast, dinner,
and supper. There is a conflict in the testimony as to the conduct
and exact words of the captain at this time, and as to threats which

men allege he made of future severity. A day or two after this
occurrence, these libelants informed the captain that they wished to
leave the ship, and asked him fortlJ.eir wages, which he refused to
pay. He informed them, however, that they could leave the vessel
if they wished to, but that, if they did leave, he would not pay them
their wages. The libelants did leave the vessel, and, after filing
their libel, one of them returned to the vessel during the absence of
the captain and mate, to induce other members of the crew to desert.
'When the captain returned, finding the man there, and the purpose
for which he came, he became angry, and, the mate having returned
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about the same time, he gave expression to his anger by upbraiding
the mate for permitting the man to come aboard, using expressions
which were offensive, and refusing to hear the mate's explanation.
After this occurrence, the mate informed the captain that he wished
to leave the vessel, and the captain told him to do so at once, but
refused to pay him.
It is my opinion that the libelants were not justified in leaving the

vessel before termination of the voyage for which they shipped, by
reason of abusive treatment at the hands of the captain; neither
was their conduct disobedient or insolent to such a degree as to
authorize the captain to discharge them, and claim forfeiture of their
wages. The libelants, however, wished to leave the vessel, and so
informed the captain; therefore they cann()t claim tb.at by telling
them to g() the captain discharged them unjustly, so as t() entitle
them to wages for the entire voyage. Upon being told by the cap-
tain that they could leave the vessel, they had a right to take him
at his word, so that their contract for services in the vessel was, in
effect, terminated by mutual consent. The captain seems to have
acted upon a mistaken. idea that the wages of seamen are forfeited
by quitting the service before fulfillment of the entire contract, even
when in doing so there is no disobedience. But in law seamen can-
not be treated as deserters, and their wages forfeited, unless the,'V
leave the vessel, and remain absent, without leave of the commander,
The rule is that, when the seamen's contmct is terminated before
conclusion, by mutual assent, the seamen are entitled to wages fol"
the time of their actual service at the rate fixed by their contract.
If the captain discharges them before termination of the voyage,
without justifiable cause, they are entitled to wages for the entire
voyage, and the amount of their expenses in returning to the port
of discharge. Deserters from a vessel are not entitled to anything.
According to the statement of the captain, the following balances

are due, after making all deductions for advances for the time the
men actually were in the service of the ship, to wit: Henry Bastrup,
$51.50; W. Martin, $31.90; Richard Nielson, $6.61; W. Knispel, $33;
Askel Svendsen, $22.05; Gustav Olinder, $22.10; Emil Johnson,
$20.50; Eugene Richards, $17.05. A decree will be entered in favor
of the libelants and intervener, respectively, for the ab()ve sums and
costs.
It appears by the testimony that Martin Anderson was convicted

of broaching cargo, und the captain charged him with the
value of the stolen goods, and also paid his fine, altogether amounting
to more than the wages he earned; so there is nothing due to him.
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THE IDLEHODR,
v. THE IDLEHOUR.

(CIrcuIt Court of Appeals, Second Circuit. December 1, 1897.)
No.6.

MARITIME LIENS-SUPPLIES FURNISHED TO RESTAURANT KEEPER-STATE STAT-
UTES.
Under the New York statute giving a lien on domestic vessels for debts

contracted by the "master, owner, charterer, bUilder, or consignee, or the
agent of either of them," there is no lien for goods ordered by an independ-
ent contractor for the restaurant privileges of an excursion steamer,
thoUgh, by contract, he fUrnishes meals to the crew, and though he rep-
resents himself to the furnisher as being the vessel's steward, when in fact
he neither occupied the position of steward, nor was held out as such by
the ship's officers or owners.

This is an appeal from a decree of the district court, Northern
district of New York, sustaining a libel filed aga,inst the steamer
Idlehour under the statutes of the state of New York providing for
liens on domestic vessels for supplies, etc.
The vessel was an excursion steamer plying in and near the harbor of the

cIty of Buffalo and Niagara river points. The owner entered into Ii contract
with one Dewitt C. Tower, whereby, in consideratIon of $600, he rented to said
Tower, for the excursion season of 1800, "the restaurant and stand privileges
of said steamer Idlehour, said privileges to be exclusive from the bar and
stand privileges located upon the promenade deck." Tower also agreed to fur-
nish meals to the crew at a rate of 16% cents for each meal. On June 3, 1896.
Tower came to libelant's store, and stated that he was the steward of the
steamer ldlehour, and wanted to buy some groceries for her, If they could be
bought cheap enough. 'fhe price being satisfactory, ordered some, which
were sent down by libelant's delivery wagon, and delivered on board "down
between-decks in the galley." LIbelant had never seen Tower before. There-
after Tower sometimes ordered similar goods personally; sometimes he sent
written orders with the heading, "Steamer Idlehour," sometimes with his name
signed, anC/. sometimes not. These orders were delivered by a boy "that was
working for him." All the goods so ordered were delivered in the same way,
vIz. by tlle driver of the deIlvery wagon, who took them down into the galley.
where he turned them over to a woman, whom he supposed was Tower's
wife. He says that he saw Tower there qUite often, and sometimes while he
was delivering goods he saw the captain on the boat walking around, and some-
times up by the pilot house,. where he could see the driver and the wagon
(Which was lettered, "D. J. Nelligan, 39 Main Street, Groceries and Ship Sup-
plies"), but that he never spoke to the captain., nor the captain to him. The
captain admits that he saw goods delivered to Tower from this wagon. The
last delivery was on August 1, 1896. Libelant understood that the boat was
Owned by Ziegler.. He knew the captain by sight. He never made any in-
qUil'ies of either to find out whether Tower had any authority to order goods
for the boat. He saw Tower on the deck of the Idlehour occasionally when he
happened to be on the dock, but never had any talk with him as to his au-
thority, except on the day he first called. It further appeared that Tower had
also represented himself to others as the steward of the Idlehour, and obtained
supplies from them; his own statements, and the mere circumstance that they
SUbsequently found him on board, being taken by the witnesses as sufficient
indication that he was in fact the steward. The evidence for the claimant
showed that Tower held no certificate as steward, that he was not uniformed,
that he was not represented as steward, nor held out to the passengers as
such, nor called steward, nor referred to as such by the passengers, and that
during the period in question there was no one on the boat employed as steward,
or acting in such capacity, and that the captain and the agent of the excur-
sIon line which was running the boat ordered her supplies; that meals were not


