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entee's cl,8.im, nor to cu.tU down to
as,. in the' deyices actually shown, millY be.'new,. I must take the claim
as stated, or reject it altogether, and, as stated, it is clearly anticipated
in the prior art. For these rea,sons, the bill will be dismissed.

HOHORST v. HAMBURG.-.AMERICANPACKET CO. et al.
(CiI.:cult Court, S. ,D. New Yo!,"k. January 6, 1897.)

PATlllNTS-1N:FRINGEMENT-AsCERTAINMENT' OF PROFITS.
Nominal damages only can be decreed Where, although it appears that

the defendant has infringed, and has derived some benefit therefrom,
yet the evidence is so uncertain, and the knowledge of the Witnesses so
limited, that it is impossible to obtain any basis for calculating the
amount of profits, other than mere haphazard speculation.

This 'wasa suit in eqllity by Friedrich Hohorst against the Ham-
bllrg-AmeriCan. Packet Company and others for infringement of a
patent. The cause was heard on exceptions to the master's report
in respect to damages and profits.
Charles :rd. Demond, for complainant.
Walter D. Edmonds, for defendants.

COXE, District Judge. On the 15th day of May, 1896, the master
filed his report, in which he says, inter alia:
"I am convinced that the complainant has not made out a case entitling

him to a recovery of profits within the rule applicable to this SUbject. I can-
not make, as complainant suggests, 'an approximate calculation.' On the
eVidence, I can be no better satisfied that five or ten or twenty per cent. of
certain goods ,were handled by the nets than two-thirds were so handled. If,
therefore. I should report that complainant has shown profits made by de-
fendant on the basis of a given proportion of certain goods handled, and a
given proportion of time saved in handling them, such report would be based
on the merest haphazard speculation. I do not consider that I am justified
In making such conjectures;" Clting 3 Rob. Pat. pp. 522, 523.

Accordingly, he found that the complainant is entitled to recover
nothing by way of profits, and nominal damages only.
On the 29th of July. thereafter, the circuit court of appeals an-

nounced its decision in Tuttle v. Claflin, 22 C. C. A. 138, 76 Fed. 227.
It 'is agreed on all sides that this is "a closely analogous case" to the
one at bar, and that the law as there enunciated is now the rule in
the second circuit. The court has been considerably perplexed as
to the proper disposition of the case in view of this decision. After
careful consideration it is thought fair to the learned master and just
to all parties concerned, to refer the accounting again to the master
with the suggestion that he follow the rule of Tuttle v. Claflin, and
take such further action in the matter as he may deem proper.

On Exceptions to Supplemental Report.
(December 23, 1897.)

TOWNSEND, District Judge. In this suit, the court, having de-
creed upon final hearing that complainant's patent, No. 119,765, for
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improvement in slings for packages, was valid, and had been infringed
by defendant, referred the matter to a master for an accounting.
The master filed a report finding that complainant was entitled to
no profits, and to only nominal damages. Upon the argument of
complainant's exceptions to this report, Judge COXE referred the ac-
counting back to the master in order to allow him to determine
whether, in view of the decision in Tuttle v. Claflin, 22 C. C. A. 138, 76
Fed. 227, any further action was necessary, the decision therein
having been announced after the master had filed his original report.
The master thereafter filed a supplementary report, affirming the for-
mer report, in which he stated as follows: ''1 find nothing in the
facts of the case, or in the law as laid down in the said decision in
the case of Tuttle v. Claflin, that leads me to change the views and
conclusions expressed in my fOI'merreport." The complainant has
duly excepted both to said original and supplementary reports, and
the hearing was had upon exceptions.
It seems clear that the findings in the original report were justi-

fied by the evidence, and were in accordance with the general rule of
law. Upon conflicting testimony the master found that the complain-
ant had failed to furnish any "evidence upon which a computation of
profits can be properly made." In his careful and exhaustive report
he gives his reasons for this conclusion. The infringing devices
were used in connection with other noninfringing devices, according
to the exigencies of the business of handling mixed classes of pack-
ages constituting various kinds of cargoes of vessels under constantly
varying conditions. That the defendant derived an advantage from
the use of the infringing devices is expressly found, but the character
of the testimony by which this fact was established was so conflict-
ing and uncertain, and the knowledge of the witnesses was so limited
in its scope, that it was manifestly impossible to obtain therefrom
any basis (}f calculation from which to determine, with any degree
of certainty, either the extent of the use of the infringing devices,
or the saving effected or profits derived from such use. In the
opinion of the circuit court of appeals on the rehearing in Tuttle v.
Claflin the court reviews the facts, showing "that this case is, by
realson of its history, both remarkable and unique," and adds that
"no new rule of law was announced in regard to the burden of proof,
or in regard to the necessity that the complainant should, in the
cases which ordinarily come before the master, satisfy him by affirm-
ative evidence of the amount of profits." The features which made
the case of Tuttle v. Claflin unique are not present in this case. I
agree with the master that the oase contains no evidence upon which
a computation of profits can be properly made, and the exceptions to
this report are therefore overruled. Let a decree be entered accord-
ingly.
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THE TOPGALLANT.
RICHARDS et al. v. THE (BASTRUP, Intervener).

(District Court, D. N. D. January 3, 1898.)
SBlAMEN-LEAVING VESSEL-ABUSIVE TREATMENT-IVAGES.

Seamen are not justified in leaving the ship by reason of abusive words
from the master, nor is their subsequent statement to him that they desire
to ,leave the vessel, coupled with a demand for their wali\"es, such insolence
as will justify him in discharging them, and claiming f'orfeiture of their
wages. And where, in such case, he tells them they may leave, but that
he will not pay their wages, they are entitled to recover, not full wages,
but wages only to the time of leaving.

This was a libel in rem by Eugene Richards and others against
the bark Topgallant to recover seamen's wages.
P. P. Carroll, for libelants and intervener.
Metcalfe & Jury, for claimant.

HANFORD, District Judge. This is a suit in rem to recover wages,
commenced by part qf the crew of the bark Topgallant, in which the
first mate has filed an intervening libel, also claiming wages. It
appears by the pleadings and proofs that the libelants and the inter-
vener shipped at San Franci)'lco for a voyage to Puget Sound and
return, and they proceeded in the vessel from San Francisco to Port
Blakely, and thence to Seattle, and,while at Seattle, engaged in tak-
ing in cargo, there was difficulty between them and the captain. The
captain had given orders to the first mate to move the vessel to a
different position for convenience in receiving coal, and the mate neg-
lected to have this done until after working hours. After 7 o'clock
in the evening the mate asked the men if they would then haul the
ship, to which they answered that they would not, and the vessel
was not moved that night, .and in, consequence of this neglect she
was delayed in lading. The captain was absent from the ship from
the time of giving the order to the mate until the next morning. On
being informed by the mate that the men had refused to haul the
ship when requested,. he reprimanded the crew, and ordered a dis-
continuance of a luncheon, which, until that time, during
the loading of the vessel, had been served to the men at 9 o'clock in
the forenoon, as an extra in addition to the regular breakfast, dinner,
and supper. There is a conflict in the testimony as to the conduct
and exact words of the captain at this time, and as to threats which

men allege he made of future severity. A day or two after this
occurrence, these libelants informed the captain that they wished to
leave the ship, and asked him fortlJ.eir wages, which he refused to
pay. He informed them, however, that they could leave the vessel
if they wished to, but that, if they did leave, he would not pay them
their wages. The libelants did leave the vessel, and, after filing
their libel, one of them returned to the vessel during the absence of
the captain and mate, to induce other members of the crew to desert.
'When the captain returned, finding the man there, and the purpose
for which he came, he became angry, and, the mate having returned


