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there was no pretense that the riparian proprietors ever acquiesced
in the claim made by the government that the island remained pub-
lic property, notwithstanding the first survey; while in the case at
bar the evidence indicates such acquiescence for at least 36 years,-
that is to say, since the island was patented to Saunders, on May 3,
1859. 'Without pursuing the subject at any greater length, it is suf-
ficient to say that, upon the state of facts disclosed by the evidence,
we think that the circuit court did right in instructing the jury, at
the close of all the evidence, to return a verdict for the defendant
company; and the judgment entered upon said verdict is therefore
affirmed.

JOHN V. FARWELL co. v. HILTON et al.
(Circuit Court, E. D. Wisconsin. December 24, 1897.)

BALE-RESCISSION BY SELI,ER-TENDElt OF PAltTIAI, PAYMENT RECEIVED.
Where a fraudulent purchaser of goods has made a partial paymeD!t

thereon, but has sold a part of the goods exceeding in value the payment
made, and has thus rendered It Impossible for t'he seller to rescind as to
the entire purchase, such seller is not bound to return or tender back the
payment re<>eived as a condition pre<>edent to the maintaining or replevin
tor the goods remaining unsold.

This was an action of replevin by the John V. Farwell Company
against George Hilton, assignee, and others, to recover goods pur-
chased by defendant's assignor under fraudulent representations.
Heard on motion by plaintiff for judgment non obstante veredicto or
for new trial.
Thompson, Harshaw & Thompson, for plaintiff.
F. W. Houghton, for defendants.

SEAMAN, District Judge. The action is replevin for goods pur-
chased by the assignor under fraudulent representations which in-
duced the sale. and the verdict is special, rendered by direction of the
court, finding in favor of the defendants for the value of all goods pur-
chased on and prior to March 23, 1897, and in favor of the plaintiff
for all the goods which were purchased after that date. The direc-
tion of a verdict in favor of the defendants for the value of the goods
covered by the earlier purchases was founded wholly upon the view
that replevin could not be maintained because payments had been made
and accepted by the plaintiff to the amount of $1,411,-which were
made generally upon account and were clearly applicable to the first
purchase of goods, embracing the invoices down to and including
March 23, 1897,-and there was neither return nor tender of the
amount so paid; and this, notwithstanding the undisputed fact that
goods had been sold from such purchases by the assignor prior to his as-
signment in excess of the amount so paid. If this view of the law
was correct, or even if it appears to be supported by the weight of au-
thority, the verdict should not be disturbed, as I should deem it proper
to leave it for determination on writ of error, if I entertained serious
doubt as to the doctrine applicable in such case. But an examination
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of the authorities cited for and against the proposition, and considera-
tion of the grounds which Heat the foundation of the general and
well,settled rule that the statu quo must be restored before rescission
of the contract can be made operative, convince me that the case in
that regard is within one of the recognized exceptions to the rule; and
that tender of the amount paid on account of the purchases was not
essential to rescission, the condition precedent for replevin of the
goods remaining on hand, because it appears beyond dispute that
goods included in the same purchase, and not found, had been sold by
the vendee exceeding the aggregate of such payments, both in the in-
voice value and in the amount realized from such sales.
The general doctrine clearly prevails that a voidable contract cannot

be rescinded in part while affirmed as to the residue; that the right to
treat the transaction as though no contract were entered into does not
allow the retention of any advantages derived under the contract re-
lation. The authorities recognize exceptions to this rule, although
the broad exception stated in Parsons on Contracts as to all cases
in which fraud constitutes the ground for rescission does not appear
to have found acceptimce. But the transaction in question is, in
my opinion, entitled to exception as a whole by reason of the sales
by the vendee out of his fraudulent purchase, as the severance is
his act, depriving the defrauded vendor of any opportunity to exer-
cise his election to rescind as to such goods; and the remittances sent
to the vendor, being received before discovery of the fraud and within
the invoice value, are justly applicable to the conversion by ·way
of indemnity, and its retention will not, under the circumstances, be
treated as ratification of the contract. Assuming, as it must be as-
sumed here, that the purchase was effected through the fraudulent
representations of the vendee, he mliide these sales in perpetuation of
that fraud. To return to him the amount so paid over would operate
as a premium upon fraud, giving him all the benefits at the expense
of the defrauded party. Instead of restoring the statu quo, such re-
quirement would aggravate the injury and contravene the purposes
of the rule. In Sisson v. Hill, 18 R. I. 212, 26 At!. 196; Sloane v.
Shiffer, 156 Pa. St. 59,27 At!. 67; Schofield v. Shiffer, 156 Pa. St. 65,
27 At!. 69; Shoe Co. v. Trentman, 34 Fed. 620; and other cases cited
on behalf of the piaintiff,-similar questions were clearly presented,
and repayment or tender was held unnecessary to effect rescission;
and I am of opinion that the conclusions there reached are within, and
not opposed to, the current of authority, notwithstanding the note
to that effect appended to Sisson v. HilI (R. 1.) in 21 Lawy. Rep.
Ann. 207 (s. c. 26 At!. 196). The case of Thompson v. Peck, 115 Ind.
512, 18 N. Eo 16, cited as holding contra, is clearly distinguishable in
the fact that the entire consideration which was paid or received
upon two separate contracts was retained (the notes being held prima
facie payment in that state), while the verdict gave recovery for goods
derived under all the contracts of purchase indiscriminately. Clearly.
no ground was established for the exception of such transactions from
the rule. Neither Stuart v. Hayden, 36 U. S. App. 462, 18 C. C. A. 618,
and 72 Fed. 402, nor the other authorities cited by defendants, seem to
me applicable· upon the state of.facts shown in this case. I am con-
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strained, therefore, to the opinion .that the verdict must be set aside;
and it is so prdered. .
The motion for judgment non obstante veredicto must be denied,

as the case is not, in my opinion, within the line to which such ac-
tion is applicable. Neither is the verdict in such shape that the
finding in question can be disregarded, and judgment be entered for
the plaintiff as to the value of the goods in the first purchase. Let
orders be entered accordingly.

KAVANAGH v. OMAHA LIFE ASS'N.
(Olrcuit Oourt, N. D. Illinois,. N. D. December 13, 189i.)

1. OORPORATIONS-CONSOLIDATIQN-LIABILITY FOR CONTRACTS.
A foreign corporation which has attempted to consolidate with an Illinois

corporation does not thereby become liable at law for the latter's debts,
since there is no statutory authority fot sucb consolidation.

2. SAME.
Rev. St. Ill. 1897, c. 32, § 65, which provides that, In case of consolida-

tion of corporations, the consolidated company shall be liable for the debts
of the originai companies, does not Itself authorize consolidations, and only
applies to cases of consolidation otherwise authorized. American Loan &
Trust Co. v. Minnesota & N. W. R. Co., 42 N. E. 153, 15i Ill. 641, followed.

At Law. On demurrer to declaration.
Assumpsit by Nellie Kavanagh against the Omaha Life Associa-

tion.
K. M. Landis, for plaintiff.
Wm. A. Ball, for defendant.

GROSSOUP, District Judge (orally). The action is to recover on a
policy of $2,000, issued by the Life Mutual Association, a corporation of
Illinois, upon the life of Kavanagh. The declaration, in effect, sets
forth the issuance of the policy, its performance by the insured during
his lifetime, his death, and the consequent maturing of the poIic.v as
against the Mutual Association of Illinois. It further charges that,
subsequent to the death of the defendant, the Omaha Life Associa-
tion, a corporation under the laws of Minnesota, consolidated with
the Illinois corporation. The second count of the declaration, aver-
ring all the other particulars, except the fact of consolidation, avers
the obtaining of amended articles of incorporation by the Minnesota
corporation, whereby it was authorized to assume the risks and
reinsurance of other life insurance companies, corporations, associa-
tions, etc., and avers also the transference, in pursuance of the
amended articles, of the membership of the Illinois Association to
the Minnesota Association.
There is no statute of the state of Illinois expressly authorizing

the consolidation of a domestic corporation with a foreign corpora-
tion. On the contrary, in those provisions of the statute relating
expressly to consolidation there is a prohibition against the consoli-
dation of a domestic with a foreign corporation. Section 65, c. 32,
Rev. St. Ill. 1897 (passed in 1867), provides that, in all cases when


