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The record discloses 207 assignments of error, alleged to have
occurred in a trial not exceeding in time three days. These assign-
ments are grouped in the brief, and are comprehended in 11 errors
specified. In view of our conclusion upon the error considered, it
becomes unnecessary, and possibly would be improper, to consider
the other errors assigned upon the rulings at the trial. We observe
upon the fact merely to say that the rules of this court do not con-
template that an assignment of error need be couched in the partic-
ularity of statement which is required of a special plea, or reiter-
ated in as many different expressions as the ingenuity of counsel
may be able to suggest. Itneed be only a simple statement, that will
call the attention of the court to the specific error complained of.
The practice here adopted tends to unnecessarily incumber the ree-
ord, and is “industriously bad.” The judement will be reversed,
and the cause remanded, with directions to the court below to grant
a new trial.

WEBSTER v. CITY OF BEAVER DAM.
(Circuit Court, E. D. Wisconsin. January 10, 1898.)

1. MunrcrrAL CORPORATIONS—SIDEWALES—PERSONAL INJURY.

Charter provisions imposing upon abutting property owners the duty of
keeping sidewalks in repair, and making such owners primarily liable for
any negligence therein, are for the protection of the city, not the traveler,
and do not relieve the municipality of its duty to provide safe thorough-
fares, nor release it from liability for damages for failure to perform the
same.

2. BaMe—CoMMON-Law LI1ABILITY.
A municipal corporation is responsible for its negligence under its com-
mon-law liability, independent of any statutory declaration.

8 SAME—NOTICE.

An action against a municipality to recover for personal injuries will
not fail because notice was not given within 15 days after the injuries
were received, as required by the charter and general law, when the
injured person was by the accident rendered incapable of serving such
notice within that time, but served the same a8 soon as she was able.

This was an action at law by Adelaide H. Webster against the city
of Beaver Dam to recover for personal injuries alleged to have been
caused by a defective sidewalk in the defendant city, The case was
heard on demurrer to the complaint,

George F. Martin and Quarles, Spence & Quarles, for plaintiff.
M. E. Burke and O’Connor, Hammel & Schmitz, for defendant.

SEAMAN, District Judge. The demurrer raises the question of
the sufficiency of the complaint to charge liability against the muniei-
pality upon two grounds: (1) That it appears that the abutting lot
owner described in the complaint is primarily liable, and the city is
not liable until that remedy is exhausted; (2) that notice was not
given within 15 days, as required both by the charter and the general
law to maintain an action of this nature.

1. The first objection is based upon provisions of the charter (1)
making it the duty of abutting lot owners to keep the sidewalk “in
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good and sufficient condition for use”; and (2) in case of injury to any
person by reason of defects, which include sidewalks, “produced by
the default or negligence of any person or corporation, such person
or corporation guilty of such negligence shall be primarily liable,” and
all legal remedies must be exhausted against such person before the
city shall become liable. The recent decision of the supreme court
of the state in Selleck v. Tallman, 93 Wis. 246, 67 N. W, 36, effectually
disposes of this point, under charter provisions of the city of Janes-
ville which are substantially identical with those of the defendant
city so far as relates to this inquiry. As there held, the duty of the
lot owner to repair runs to the corporation, not to the traveler. The
municipality owes the duty te the public (which includes the traveler)
of providing safe thoroughfares, and, so far as the lot owner is re-
quired to repair or bear the expense of repairing them, it is only as
a means for the performance by the city of its public duty. The pro-
vision as to primary liability is then construed as applicable to cases
of active negligence, where the lot owner places obstructions, makes
excavations, or otherwise produces the cause of injury, and not to
cases of mere default, as in the failure to repair. See, also, Toutloff
v. City of Green Bay, 91 Wis. 490, 65 N. W. 168. These cases are
decisive both upon principle and as authority.

2. The second ground presents a question which has not been
passed upon by the supreme court of the state. Numerous deci-
sions are cited having reference to the previous general statute
which prescribes a notice to be given within 90 days of the injury,
and in some instances to charter provisions having less than that
time limit; but I have found no Wisconsin case in which the direct
inquiry arose of the applicability or reasonableness of the limi-
tation, where the injured person was disabled by the injury or oth-
erwise, so that notice could not be given within the time limited,
as alleged in this complaint. Nor is there any determination of the
reasonableness or unreasonableness of an unqualified limit within
the brief period allowed by the statutes in question, except the
pertinent intimation in Hughes v. City of Fond du Lac, 73 Wis. 380,
382, 41 N. W. 407, 408, in reference to a charter limit of five days
for such notice, which appears in the following remark by Chief
Justice Cole in the opinion:

“I should have great doubt about the validity of the provision requiring
the notice to be given within five days of the injury, even if the liability of
the city in the case was wholly statutory. The time fixed is unreasonably
short, and in many cases could not be complied with. The injured person
might be unconscious, or so seriously hurt that he could not state ‘the place
where, and the time when, such injury was received, and the nature of the
same,” within that period; so that the remedy given is coupled with an im-
possible condition. Such a provision is unreasonable and unjust, and fairly
obnoxious to all the objections taken to the enactments in Durkee v. Janes-
ville, 28 Wis. 464, and Hincks v, City of Milwaukee, 46 Wis. 539, 1 N. W. 230.
It is an arbitrary and unreasonable provision which professes to give a rem-
edy for an injury, but annexes to it a condition which in many cases cannot
be complied with, because the time fixed for serving the notice is so short.”

Therefore the duty is devolved upon this court to ascertain the
force and interpretation of this statutory requirement so far as
the demurrer raises that question. Whether the time given is
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per se reasonable or not does not arise in the present aspect of the
case, for the reason that the complaint alleges, in substance, the
physical incapacity of the plaintiff to give the notice within the
time required, and that it was given as soon as she was in condi-
tion to attend to it. With these allegations taken as true, and in
the light most favorable to the plaintiff, as required upon demur-
rer, a case is presented in which the application of the literal terms
of the statute must bar any recovery for the 1n3ury suffered, and
solely because the severity or nature of the injury delayed the
giving of notice beyond the 15 days, although a right of action is
distinctly recognized and preserved by the same statute in favor
of one who, by reason of the moderation of his injury, is not so
disabled, and is not prevented by other intervening cause from
serving the notice. So construed, there is manifest injustice in
the strict application of the proviso to the case at bar; and, if it
is open to the test of reasonableness in that view, there is no room
for doubt that it must be held inoperative. Whether the statute
may be tested by that rule, as intimated in Hughes v. City of Fond
du Lac, supra, even in case the right of action were wholly stat-
utory, is mot material for determination of the question here as
one of first instance, for the reason that the doctrine is now firmly"
established by decisions of the supreme court of the United States
that’ municipalities are responsible for their mere acts of negli-’
gence in the care of streets and the like, as a common-law liabili-
ty, not dependent upon express statutory declaration. Barnes v.
District of Columbia, 91 U. 8. 540, 551; Cleveland v. King, 132 U. 8.
295, 303, 10 Sup. Cf 90; Welghtman v. Washington, 1 Black, 39,
52; 2 Dill. Mun. Corp. §1017

Oounsel for the defendant relies upon a line of decisions in Mas-
sachusetts, and especially upon remarks in certain of the numer-
ous cases upon this general subject in opinions by the supreme
court of Wisconsin, as maintaining the contrary doctrine. As to
the rule beld by Massachusetts, it is sufficient that the supreme
court of the United States has distinctly pronounced otherwise;
and the question being one of the general law of liability, inde-
pendent of statute, it establishes a rule of decision for this court.
Referring to the Wisconsin cases cited (McLimans v. City of Lan-
caster, 63 Wis. 596, 23 N. W. 689; Sowle v. City of Tomah, 81
Wis. 349, 51 N. W. 571 and McKlbben v. Amory, 83 Wis, 607, 62
N. W. 416), I am of opinion that it was not necessary to the de-
cision in either case to hold the liability to be created by the stat-
ute; that the remark thereupon in the first-mentioned case, fol-
lowed in the other two, was inadvertent, as the only citation was
to a case of township liability, and the view stated does not ap-
pear to have entered into the prior well-considered cases in the
same line, nor to be entirely in accord with the reasoning in
Hincks v City of Milwaukee, 46 Wis. 559, 1 N. W. 230; and that
the expressions are clearly not controlling for the present consid-
eration. With her right of action existing independent of statute,
and a certain remedy guarantied by article 1, § 9, of the state con-
stitution, I am satisfied that neither statute in question can be
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held to operate as a bar under the circumstances alleged. Durkee
v. Janesville, 28 Wis. 464, 471; Hincks v. City of Milwaukee, 46
Wis. 559, 566, 1 N. W, 230. The demurrer must be overruled, with
leave to defendant to answer in 30 days. So ordered.

WOODSIDE et ux. v. CANTON INS. OFFICE, Limited.
(District Court, N. D. California, December 24, 1897,)
No. 11,203,

MARINE INSURANCE—CONSTRUCTION OF CONTRACT.

A policy of marine insurance, on “personal effects,” consisting of clothing,
silverware, nautical instruments, etc., of the insured and his family, and
containing the clause, “Warranted free from all average,” though ambiguous,
because of uncertainty as to whether such clause refers to the entire prop-
erty in gross, or to each separate article, will be construed against the in-
sured as a severable contract, upon which the Insured may recover for each
article totally lost. The cases of Biays v. Insurance Co., 7 Cranch, 415, Hum-
phreys v. Insurance Co., Fed. Cas. No. 6,871, 3 Mason, 489, and Gardere v.
Insurance Co., 7 Johns. 514, distinguished.

This was an action by Alexander Woodside and Isabella Woodside
to recover on a policy of marine insurance.

Page & Eells, for libelants.
Andros & Frank, for respondent.

DE HAVEN, District Judge. This is an action to recover upon a
policy of marine insurance. The policy was dated March 12, 1895.
and by it the defendant insured Alexander Woodside in his own name,
and for himself and all others interested, in the sum of $2,000, for
the term of one year, upon property described in the policy as “per-
sonal effects belonging to himself and his family, valued at the sum
insured.” There was written on the margin of the face of the policy
the following memorandum clause: “Warranted free from all aver-
age.” The personal effects thus insured consisted of various articles
of clothing, silverware, an organ, sewing machine, nautical instru-
ments, charts, etc., belonging to the libelants, and in the steamer
Bawnmore, of which the libelant Alexander Woodside was master.
On or about the 28th day of August, A. D. 1895, the said steamer
was stranded on the coast of Oregon, and became a total loss; and
all of the personal effects belonging to the libelants, and covered by
the policy of insurance sued on, were at the same time totally lost,
by reason of perils insured against by said policy, except one sextant,
which was saved in a damaged condition, 13 charts, a few clothes,
including the apparel worn by the libelants at the time, four pairs of
shoes, and a few suits of underwear. These articles, in the condi-
tion in which they were saved, were worth about §78.

The question for decision iz whether, upon the foregoing facts, the
libelants are entitled to recover. The memorandum “Warranted free
from all average” has a well-settled meaning in the law relating to
marine insurance. The legal effect of such a memorandum is to pro-
tect the underwriter from liability on account of a partial loss of
any particular article or class of articles to which the memoran-




