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plus earnings in mere improvements on the property mortgaged,
leaving claims for torts unpaid. Particularly is this true if it should
turn out that there is to be no sale of this property under the fore-
closure proceedings, and it is to be surrendered to a reorganized com-
pany. But it hardly seems wise for us to speculate as to what the
rights of the appellants might be under these various contingencies.
We do not wish to be deciding moot cases. We think, therefore,
that the appellees should be called upon to answer this third cause of
action, and make full disclosure of the facts, and then there will be
no difficulty in applying the law to the facts, and determining what
are appellants’ rights. The former decree of this court reversing
the order and decree of the circuit court, and remanding the cause,
with directions for further proceedings, is confirmed; and the stay
of proceedings entered in this court on June 14, 1897, shall now cease,
and a mandate will issue to the circuit court forthwith,
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NEDERLAND LIFE INS. CO., Limited, v. HALY.?
(Circult Court of Appeals, Seventh Circuit. January 22, 1898.)
No. 466.

1. PARTIES—ASSIGNER OF LIFE PorLicy—RiecHT TO SUE.

The assignee of a life insurance policy, payable to the assured, his ex-
ecutors, administrators, and assigns, cannot maintain an action at law
thereon In his own name in a state where the common-law procedure pre-
vails.

2. FEDERAL COURTS—ADOPTION OF STATE PRACTICE—PARTIES.
Under Rev. St. § 914, where an assignee of a chose in action cannot sue
thereon in his own name in the courts of a state, the same rule is obliga-
tory on the federal courts held within such state.

8. ParTies—RicaT TOo SuE—LEX Loct CONTRACTUS.
The fact that the assignee of a contract is authorized to sue thereon
in his own name in the state where the contract and assignment were
made does not give him that right in the courts of another jurisdiction.

In Error to the Circuit Court of the United States for the North-
ern District of Illinois.

Henry B. Mason, for plaintiff in error.
James A, Fullenwider, for defendant in error.

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

JENKINS, Circuit Judge. This action is brought by Fannie
Gideon Hall, the defendant in error, to recover the sum of $10,000,
the amount of a policy of life insurance issued by the Nederland
Life Insurance Company, Limited, the plaintiff in error, upon the
life of Elbert Mills Hall. The policy was executed in the city of
New York, was dated October 5, 1895, and the sum stated was made
payable to him, his executors, administrators, and assigns. The as-
sured assigned the policy to the defendant in error on the 3d day of Feb-
ruary, 1896, Elbert Mills Hall died March 25, 1896, and due proof of
his death was given to the insurance company. The defendant below

1 Rehearing denled March 5, 1898,
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pleaded (1) the general issue; (2) the suicide of the assured within one
year following the date of the policy; (3) false statements by the as-
sured in his application for the insurance, which, by the terms of the
policy, was made a part of the contract.

One of the assignments of error is to the effect that the trial
court erred in admitting the contract of msurance, because the
cause of action thereunder, if any, exists in the administrator of
Elbert Mills Hall, and not in the assignee of the policy, and that
suit should have been brought in the name of such administrator,
for the benefit of the assignee, instead of being brought in her own
name. We are of opinion that this assignment of error must
prevail. Undoubtedly, in the state of New York, and in those
states in which the Code of Procedure obtains, the suit should, in
general, be brought in the name of the real party in interest. It is
otherwise, however, in those jurisdictions where the strict rules
of the common law prevall There choses in action are assignable
in equity only, and courts of law will not recognize the assignment,
so as to allow the assignee to sue on the policy in his own name.
Insurance Co. v. Ludwig, 103 111. 305, 312. The supreme court of
Illinois in City of Carlyle v. Carlyle Water, Light & Power Co., 140
I1l. 445-452,-29 N. E. 556, ruled that the assignee of a chose in
action might sue in his own name, where the debtor, after notice of
the assignment, expressly or by implication. agrees with the as-
signee to pay him the debt. The facts of this case do not bring
it within that ruling. The company here was not informed of
the assignment until after the death of the assured, and neither
expressly nor by implication promised to pay the amount of the
policy to her or to any one, The courts of the United States are
required (Rev. St. § 914) to conform, as near as may be, the prac-
tice, pleadings, and forms and modes of procedure in civil causes,
other than equity and admiralty causes, to that existing in the
courts of record of the state within which such courts are held;
and, whether the formality with respect to the name in which suit
should be brought in a case like the present is essential to or ob-
structive of the administration of justice, we are obligated to follow
the established rules of the state wherein the suit is brought. It
was ruled by the court below that, because the policy and assign-
ment were made in the state of New York, and the law of that
state authorizes suit in the name of the assignee, the courts of an-
other jurisdiction, sitting in another state, must be governed by
the law of the state of New York in considering the rights of -the
assignee under the contract. This holding was manifestly erro-
neous, as here applied. The contract, possibly, must be construed
with respect to its validity and meaning by the lex loci; but the
law to which reference is made is a rule of procedure with respect
to the remedy, and is not a term of the contract. It might with
equal propriety be said that, in the enforcement of a contract ex-
ecuted in a foreign country, and sought to be enforced here, the
courts of this country must adopt for its enforcement the procedure
of the place of the comntract. The remedy for the enforcement
must conform to the practice of the court enforcing it.
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The record discloses 207 assignments of error, alleged to have
occurred in a trial not exceeding in time three days. These assign-
ments are grouped in the brief, and are comprehended in 11 errors
specified. In view of our conclusion upon the error considered, it
becomes unnecessary, and possibly would be improper, to consider
the other errors assigned upon the rulings at the trial. We observe
upon the fact merely to say that the rules of this court do not con-
template that an assignment of error need be couched in the partic-
ularity of statement which is required of a special plea, or reiter-
ated in as many different expressions as the ingenuity of counsel
may be able to suggest. Itneed be only a simple statement, that will
call the attention of the court to the specific error complained of.
The practice here adopted tends to unnecessarily incumber the ree-
ord, and is “industriously bad.” The judement will be reversed,
and the cause remanded, with directions to the court below to grant
a new trial.

WEBSTER v. CITY OF BEAVER DAM.
(Circuit Court, E. D. Wisconsin. January 10, 1898.)

1. MunrcrrAL CORPORATIONS—SIDEWALES—PERSONAL INJURY.

Charter provisions imposing upon abutting property owners the duty of
keeping sidewalks in repair, and making such owners primarily liable for
any negligence therein, are for the protection of the city, not the traveler,
and do not relieve the municipality of its duty to provide safe thorough-
fares, nor release it from liability for damages for failure to perform the
same.

2. BaMe—CoMMON-Law LI1ABILITY.
A municipal corporation is responsible for its negligence under its com-
mon-law liability, independent of any statutory declaration.

8 SAME—NOTICE.

An action against a municipality to recover for personal injuries will
not fail because notice was not given within 15 days after the injuries
were received, as required by the charter and general law, when the
injured person was by the accident rendered incapable of serving such
notice within that time, but served the same a8 soon as she was able.

This was an action at law by Adelaide H. Webster against the city
of Beaver Dam to recover for personal injuries alleged to have been
caused by a defective sidewalk in the defendant city, The case was
heard on demurrer to the complaint,

George F. Martin and Quarles, Spence & Quarles, for plaintiff.
M. E. Burke and O’Connor, Hammel & Schmitz, for defendant.

SEAMAN, District Judge. The demurrer raises the question of
the sufficiency of the complaint to charge liability against the muniei-
pality upon two grounds: (1) That it appears that the abutting lot
owner described in the complaint is primarily liable, and the city is
not liable until that remedy is exhausted; (2) that notice was not
given within 15 days, as required both by the charter and the general
law to maintain an action of this nature.

1. The first objection is based upon provisions of the charter (1)
making it the duty of abutting lot owners to keep the sidewalk “in



