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THE H. C. GRADY.

BLACK DIAMOND COAL-MINING CO. v. THE H. C. GRADY (LOUGH-
ERY, Intervener).

(District Court, N. D. California. December 29, 1897.)

CosTs IN ADMIRALTY CasEs—DOCKET FEE.
Where a number of libels against the same vessel are copsolidated, and
heard at the same time, and represented by the same proctor, but one

proctor’s docket fee should be allowed.

This was an intervening libel by Frank Loughery in the cause of
the Black Diamond Coal-Mining Company against the steamer H. C.
Grady. The suit was consolidated with various others against the
same vessel, and all were heard together. The cause is now before
the court on exceptions to the action of the clerk in disallowing a
docket fee for the intervener’s proctor.

D. T. Sullivan, for intervener.

DE HAVEN, District Judge. This suit having been consolidated
with others against the steamer H. C. Grady, and final hearing in all
of said actions having been had at the same time, but one proctor’s
docket fee should be allowed in the cases represented by the same
proctor. The Medusa, 47 Fed. 821. The exceptions to the action of
the clerk in disallowing docket fee for proctor of said intervener are
overruled

NATIONAL HARROW CO. v. HENCH et al,
(Circuit Court, N, D. New York, January 3, 1898.)

MONOPOLIES—COMBINATION OF PATENT OWNERS—INFRINGEMENT SUIT.

A combination among manufacturers of spring-tooth harrows, whereby
a corporation, organized for the purpose, becomes the assignee of all pat-
ents owned by the various manufacturers, and executes licenses to them,
80 a8 to control the entire business and enhance prices, is void both as
to the assignments and licenses, so that the corporation cannot maintain
a suit against one of its assignors who violates the agreement, for in-
fringement.

This was a bill in equity by the National Harrow Company against
Samuel N. Hench and others for alleged infringement of a patent.

Risley & Love, for complainant.
Cookinham, Sherman & Martin and Strawbridge & Taylor, for de-
fendants.

COXE, District Judge. This is an equity suit for the infringement
of letters patent, granted to the defendants and by them assigned to
the complainant. The bill is in the usual form. The demand is for
an injunction and an accounting. The plea alleges that the defend-
ants assigned the letters patent in question to the complainant as part
of an unlawful agreement, which was void as in restraint of trade
and as against public policy, and that it was declared void by the
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circuit court for the Eastern district of Pennsylvania, and by the cir-
cuit court of appeals for the Third circuit, in a suit between these
parties. The plea has been set down for argument. In the previous
litigation the Pennsylvania court decided that the agreement between
these parties, and other manufacturers and venders of harrows, was
an unlawful combination to enhance prices and prevent competition;
that one of the means used to further this conspiracy was the crea-
tion of the complainant as a convenient instrument to take and hold
the legal title to the patents owned by the members of the com-
bination, the equitable title being still in the prior owners. In short,
it was held that the organization of the complainant, the assignment
to it of the patents, and the license from the complainant permitting
the assignors to continue to make and sell harrows under the patents
so assigned, were all steps in a general scheme to create a monopoly,
and that the transaction was unlawful in its conception and purpose,
as a whole and in all of its parts, These decisions will be found in
Harrow Co. v. Hench, 76 Fed. 667, and 83 Fed. 36.

The bill is based upon the theory that, holding the legal title to the
patent in controversy, the complainant can sue the owners of the
equitable title, not as licensees but as infringers. The assignment
of the patent wag but one step in the combination. The license was
another step. Both were necessary to carry out the illegal scheme.
In the Pennsylvania circuit the complainant declared upon the
license; now it declares upon the assignment. Both are invalid un-
der the Pennsylvania judgment; the one as much as the other. To
place any other interpretation upon the decision is to make it a mere
brutum fulmen leading to results so illogical and inequitable as to
border on the grotesque. The complainant was created solely to
effectuate the purpose of the combination, the patent in suit being
transferred as part of the unlawful scheme. Can it be possible that,
based upon such a title, the complainant can levy tribute upon the
defendants and thus accomplish by indirection the very object of the
monopoly more effectually than if the court had not declared the
whole transaction void? If as a result of the Pennsylvania litigation
the complainant can seize the defendants’ profits and also enjoin them
from operating under their own patents their victory might better
have been a defeat. In escaping Scylla they are hopelessly caught
in the vortex of Charybdis. It certainly never was the intention of
the parties that the defendants should assign their patents to the
complainant with no rights reserved. The assignment was in con-
sideration of the license back and was part of the one agreement.
The complainant has no title except such as it got through this
agreement and this agreement has been declared void. The com-
plainant contends that the assignment of the patent was a distinct
and separate transaction, and that the bill can be supported upon the
assignment alone, which was an innocent proceeding in itself. But
as before stated the Pennsylvania decision treated all these steps as
part of one illegal scheme. When the foundation upon which this
edifice stood was shattered, the entire structure fell. The judicial
bolt struck the keystone of the arch. Neither party can build upon
the fragments that remain. As both were equally involved in the
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prohibited scheme the court left them where their own acts placed
them, declining affirmative relief to one as against the other. The
plea is allowed.
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BLYTHE et al. v. HINCKLEY et al
(Circuit Court, N. D. California. December 6, 1897.)
No. 12,144,

EQUITY—INTERLOCUTORY AND FINAL DECREE—CROSS BILL.

Where a cross bill seeks affirmative relief with respect to matters germane
to the original suit, and the controversy takes such a shape that a complete
and final determination of the whole case as to all the parties to the original
suit may be had upon the lines of a eross bill, then it seems a final decree
may be entered on the cross bill.

SAME.

A decree entered pursuant to an order pro confesso on a cross bill is not
final, but interlocutory, where it leaves undetermined, as between the par-
ties to the original and supplemental bills, the question of the legal owner-
ship of property in dispute, and where, also, it is still necessary to refer the
cause to & master for an accournting in respect to rents and profits.

SaME—MoTION TO DIsMISs—JURISDICTION.

It seems that no complete and final decree upon the whole case can be
entered pursuant to an order pro confesso on a cross bill while there is
pending and undetermined a motion to dismiss the original suit for want of
Jurisdiction,

SAME—DEATH OF PARTY—PRESUMPTIONS.

Where a husband who was a co-defendant with his wife died pending
the suit, and a decree was thereafter entered, held, that it could not be pre-
sumed in support of such decree that he had no other interest in the suit
than as her husband.

SaME-—VAcaTIiNG DECREE AFTER TERM.

Where a decree entered pursuant to an order pro confesso on & cross bill
is clearly interlocutory in character, it remains within the control of the
court, and may be reconsidered and modified or set aside at the subsequent
term.

SERVICE OF SUBP®ENA.

Delivering a copy of a subpoena to a person described as “an adult person
who is a resident in the place of the abode” of the defendant is not a com-
pliance with Equity Rule 13, which, in default of actual personal service,
requires the delivery of a copy at the defendant’s dwelling house or usual
blace of abode, “with some adult person who is a member or resident in the
family.”

SaMe—DEFECTS CURED BY DECREE—PRESUMPTIONS.

The rule as to the presumptions in favor of the validily and regularity
of proceedings had before judgment or decree is applicable only in cases
of collateral attack, and cannot be invoked to cure defects in the service
of process, upon an application, in the same suit, to set aside a default
decree, in order to permit a defense upon the merits.

DerauLtT DECREE—SETTING ASIDE.

A decree entered pursuant to an order pro confesso on a cross bill will be
set aside where it appears that there were serious irregularities in the
service of the subpcena on the cross bill, and that such bill was amended,
between the date of the order pro confesso and the date of the decree, by
withdrawing certain allegations, and striking out the name of another de-
fendant,. :

PractricE—ENTRY OF ORDERS—NEGLIGENCE oF CLERE.

Under the rules of practice, counsel are entitled to rely upon the court

officers to properly record in the minutes proceedings had in open court;



