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nes-s, ,and that they should not shut. their eyes, and affect not to know what
everybody conversant with the particular business with which they have to
deal knows."
When, however, we look at the same expression with regard to

technical issues of law, it refers only to matters of fact of such kind
that, according to common experienc, it is absurd to dispute them,
or, to use the language of the text-books, of such character that,
with to them, all corroborating evidence is dispensed
with, and all opposing evidence is forbidden. Such facts raise con-
clusive or absolute presumptions, and the presumptions are so aijso-
lute that although, accurately speaking, they are presumptions of
fact, they conclude the court as effectually as though they were pre-
sumptions of law, and are usually described as such. 1 Green!. Ev.
§§ 14, 15. .We cannot bring our minds to dispose of an issue of this
kind adversely to a patent on loose notions of the rules of judicial
notice, or through any conclusions short of that raised by a state
of facts of the decided character which we have explained. We can-
not presume to have such judicial knowledge of the state of the art
ten years, or even eight years, prior to the filing of this demurrer,
with reference to so special a matter as that to which this patent
relates, as to .enable us to foresee that no possible state of proofs
can sustain it. The bill alleges invention, and this raises primarily
only a question of fact. There is nothing in it, or on the face of any
part of the patent, which modifies the character of this issue. For
example, there is nothing in the recitals of the specification to show
that the patent issued for a mere aggregation. The issue raised is
purely one of invention or noninvention, and this with reference to
such special and limited subject-matters that ordinarily they do not
come within the range of universal experience or judicial knowledge.
Packard v. Lacing-Stud Co., 16 C. C. A. 639, 70 Fed. 66, 67; Boston
& R. Electric St. Ry. Co. v. Bemis Car-Box Co., 25 C. C. A. 420, 80
Fed. 287, 290; American Street-Car Advertising Co. v. Newton St.
Ry. Co. (decided by the circuit court for the district of Massachusetts
Aug. 6, 1897) 82 Fed. 732. Demurrer overruled. Respondent will
answer on or before December rules, next. Costs to abide the result
of the suit.

DICKERSON v. TINLING.
(Circuit Court of Appeals, Eighth Circuit. December 13, 1897.)

No. 935.

1. PATENTS-INFRINGEMENT-SAI,E OF PATENTED ARTICLES PURCHASED ABROAD.
One purchasing in a foreign country an article protected by a United

States patent, from persons other than the owner of the United States
patent or his vendees, cannot import and sell the same in this country with-
out infringing the United States patent.

2. SAim.
One in a foreign country, from the owners of a United States

patent, llRtented goods having marked upon them a condition that they
should not be· iWPol'ted into the Lnited States, cannot import and sell
them here without being guilty of infringement.
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Appeal from the Circuit Court of the United States for the District
of Colorado.
This was a suit by Edward N. Dickerson against Hugh L. Tinling

for alleged infringement of a patent. The court below denied a mo-
tion for preliminary injunction, and the plaintiff thereupon appealed
to this court.
Edward N. Dickerson (Anthony Gref and James H. Brown, on the

brief), in pro. per.
Sam B. Berry, for appellee.
Before SANBORN and THAYER, Circuit Judges, and RINER,

District Judge.

SANBORN, Circuit Judge. This is an appeal from an order de-
nying a motion for a preliminary injunction to restrain the defend-
ant from infringing letters patent No. 400,086, issued March 26, 1889,
to the Farbenfabriken, yormals Friedl'. Bayer & Co., a corporation of
Germany, hereafter called Bayer & ,Co., as assignee of Oskar Hins-
berg. The letters patent secure to Bayet & Co. the monopoly of the
manufacture and sale of phenacetine or paracet-phenetidine in the
United States. The appellant, Edward N. Dickerson, alleged in his
bill that these letters patent had been issued and assigned to him,
and that the app('llee was infringing upon his rights by vending in
the United States the improvement described in the patent. The
appellee answered that Bayer & Co. was the sole owner and manufac-
turer of phenacetine, which he averred was the same substance which
was manufactured by others in Germany and elsewhere as paracet-
phenetidine; that Bayer & Co. was the real owner of the patent in
suit, and the appellant was its agent, and held the assignment of all
rights under the patent for its benefit; that the appellee had been
informed and believed that about March 26, 1889, Bayer & Co., or
Hinsberg for them, "obtained a patent on, or registered, in the Ger-
man empire, this same 'phenacetine,'" and that the German patent or
registration had expired, or been rendered void by the authorities of
the German empire, and "that he, in common with many citizens of
the United States has bought small quantities of said 'phenacetine'
from persons outside of the United States, who had perfect and legal
right to deal in the same, being the legal purchasers and sellers
thereof, and that he has brought the same into the United States, and
that he has resold a small quantity thereof in the United States for
a legitimate profit." The answer contains some other allegation"
but none that are material to the issue, and it contains no other denial
of infringement. To this answer the appellant filed the usual replica-
tion, and upon these pleadings and certain affidavits, from which ii
appears that no patent had ever been issued in Germany, as alleged
in the answer, and that every package of phenacetine that had ever
been sold by Bayer & Co. in a foreign country had a prohibition
against its importation into and sale within the united States print-
ed upon it, and was sold subject to that prohibition, the motion for
the temporary injunction was heard and denied.
If it were conceded that Bayer & Co. is the real owner of the let-
84F.-13
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ters· patent' in· suit, as alleged in the answer, it would be difficult,
upon the facts disclosed by this record, to justify a sale of phenacetine
in the United States by this appellee. Section 4884 of the Revised
Statutes provides that "every patent shall contain * * * a grant
to the patentee; his heirs or assigns, for the term of seventeen years,
of the exclusive right to make, use and vend the invention or dis-
covery throughout the United States, and the territories thereot"
The answer avers that the appellee bought the phenacetine he is sell-
ing in a foreign country, either from Bayer & Co., or from others who
had a legal right to sell it in. that country. He must have bought it,
therefore, of Bayer & 00.. 01' their vendees, or of others. If he bought
it of others than Bayer & 00. or their vendees, he bought with it no
right to sell it in the United States, because no one but Bayer & Co.
and their vendees had that right in this country. The right to sell
the patented article in the United States is not governed by the laws
of Germany or of England; but by the laws of this nation; and un-
der those laws and the patent before us Bayer & Co. has the "ex-
clusive right to make, use and vend" phenacetine in the United
StlItes. 'l'hus, in Boesch v. Graff, 133 U. S. 697,703, 10 Sup. Ot. 378,
a case in which the defendant had purchased in Germany, from one
Hecht, who had the legal right to sell them there, certain burners,
which had been patented in both Germany and the United States,
Chief Justice Fuller said:
"The right which Hecht had to make and sell the burners in Germany was

allowed him under the laws of that country, and purchasers from him could
not be thereby autborized to sell the articles in the United States, in defiance
of the rights of patentees under a United States patent."
The cases of Adams v. Burke, 17 Wall. 453, 456; Hobbie v. Jenni-

son, 149 U. S. 355, 362, 13 Sup. Ct. 879, and Keeler v. Folding-Bed
Co., 157 U. S. 659, 664, 15 Sup. Ct. 738, in which it was held that
one who purchases patented articles of a territorial assignee within
the district of the United States assigned to him, may sell them
again in the territory owned by another, do not rule the case in hand.
They rest upon the principle that one who buys the patented article
of a party who is legally empowered to sell it under the patent has
onCe paid tribute to the monopoly, and has thereby acquired the
right to use and sell the article he buys elsewhere within the United
States. But one who purchases in a foreign country, of others than
the owners of the United States patent or their vendees, pays nothing,
either directly or indirectly, to the owners of the patent, and there-
fore he acquires 110 right to make, use, or vend the article which.
he buys within the territorial limits of their monopoly. It follows
that, if the appellee bought the phenacetine he is selling of others
than Bayer & 00., or its vendees, he is infringing upon the exclusive
right of this patentee, and an injunction should issue.
On the other hand, if the appellee bought the phenacetine he is

selling in a foreign cO}lntry from Bayer & 00., or from its vendees,
subject to the express condition that it should not be imported into
the United States, or sold within their limits, the exclusive right to
sell the patented article within the United States which was granted
to Bayer & Co. by the patent was not abridged by that purchase.
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Conceding-but not deciding-that one who buys a patented article
without restriction in a foreign country from the owner of the United
States patent has the right to use and vend it in this country upon the
general principle that a patented article purchased from the patentee
passes without the limit of the monopoly (Holiday v. Mattheson, 24
Fed. 185; Dickerson v. Matheson, 6 C. C. A. 466, 57 Fed. 524, 527),
there can be no doubt that a patentee has the same right and power
to sell the patented article upon conditions or with restrictions that
he has to sell it at all. Bayer & Co. had the right to sell its phenace-
tine in Germany without restriction. It had an equal right to sell it
subject to the limitation that it should not be sold or used in any way
that would curtail or affect the exclusive right which that corpora-
tion held under this patent to make, use, and vend the phenacetine
in the United States. If the corporation sold the patented article
subject to such a restriction, the purchasers, with notice of this limi-
tation, whether immediate or remote, could acquire no better right
than strangers to infringe upon the monopoly secured by the patent.
That monopoly would still remain intact, and purchasers of the phen-
acetine which had been sold under the restriction must be liable for
its use and sale in the United States to the same extent as those
who made it or bought it of strang-ers within their limits. Dickerson
v. Matheson, 6 C. C. A. 466, 57 Fed. 524, 526, 528; Id., 50 Fed. 73,
77; Id., 47 Fed. 319. The record is that every package of this article
sold by Bayer & Co. in a foreign country was sold on the express
condition that it should not be imported into or sold within the United
States, and that this prohibition was plainly printed upon every
package. The necessary result is that, whether the appellee bought
in a foreign country the phenacetine which he is now selling in the
state of Colorado from Bayer & Co., or its vendees, subject to this
restriction, or from others without restriction, he is alike an infringer
upon the exclusive right to make, use, and vend the phenacetine
within the United States, which was granted to this corporation by
the letters patent. The order denying the motion for a temporary
injunction must accordingly be reversed, and the case must be re-
manded to the court below, with directions to issue the injunction,
and it is so ordered.

SALOMON et al. v. GARVIN MACH. CO.
(Circuit Court, S. D. New York. December 27, 1897.)

1. PATENTS-NoVELTY AND INFRL'WEMENT-FmCTION CLUTCHES.
The Salomon patent, No. 354,242, for improvements in friction clutches.

consisting in the combination, with the shaft and pulley, of the hub
mounted on the shaft, a double expansion ring connected with the hub.
and means for expanding the ring against the interior of the pulley, shows
patentable novelty as to the first claim, the novel feature of which is the
double expansion l'lng: and the claim is infringed by a device cast in one
piece, with curved arms in place of the interior ring, and which perform
all the functions thereof, and are a mechanical equivalent.

:iI. SAME-CONSTRUCTION OF CLAIM.
Patents should not be defeated on the construction of a single imma·

terial and inartistic word used in the claim, and hence the use of the word


