.

8T, LOUIS CORSET CO. V, WILLIAMSON CORSET & BRACE CO. 161

UNITED STATES v. WAGNER.
(Circuit Court, 8. D. New York. December 9, 1897.)
No. 2,351,

CusToM8 DUTIES—CLASSIFICATION—LITHOG¢RAPHIC CIGAR LABELS.
Lithographic cigar labels, printed in various colors, including bronze,
were dutiable at 20 cents per pound, under paragraph 308 of the act of
1894, if, reckoning the bronze as two colors, the labels would bhave less than
ten colors, the bronze not being of chief value, nor predominant.

This was an appeal by the United States from a decision of the
board of general appraisers in respect to the classification for duty of
certain lithographic cigar labels imported by Louis C. Wagner.

Henry D. Sedgwick, Jr., Asst. U, S, Atty.
Edward Hartley, for defendant.

WHEELER, District Judge. Paragraph 308 of the tariff act of
1894 provides for a duty on—

“Lithographic cigar labels and bands, * * * if printed in less than ten
colors, but not including bronze or metal leaf printing, twenty cents per pound,
if printed in ten or more colors or in bronze printing, but not including metal
leaf printing, thirty cents per pound; if printed, wholly or part, in metal leaf,
forty cents per pound.”

The evidence shows that in the trade bronze printing is taken as
two colors; that in the styles of cigar labels imported, one (2514) was
printed in red, blue, and gold bronze; 2,515 in red, black, and gold
bronze; 2532C was printed in red, green, and gold bronze; and 2513C
in red, blue, and gold bronze; and, reckoning the bronze as two colors,
none of them would have ten colors. The bronze does not appear to
have been of chief value, nor predominant. Therefore it appears to
have been properly assessed at 20 cents per pound. Decision af-
firmed.

ST, LOUIS CORSET CO. v. WILLIAMSON CORSET & BRACE CO. et al.
(Circuit Court, E, D. Missouri, E. D. December 4, 1897.)
No. 3,902.

PATENTS—CONSTRUCTION OF CLAITMS—INFRINGEMENT—CORSETS.

The McCabe patent, No. 254,992, for an improvement in corsets, consist-
ing of a hip section composed of a stayed body, and a corded overlay ex-
tending from the top of the hip section to about the waist line, and then
cut away over the hips so as to expose a portion of the section, is old as to
both these elements, and, if valid at all, is limited to the special combina-
tion employed therein. Held, therefore, that the patent was not infringed
by a corset which lacks the element of the hip section composed of a
stayed body substantially as described in the patent.

This was a suit in equity by the St. Louis Corset Company against
the Williamson Corset & Brace Company and others for alleged in-
fringement of a patent for improvements in corsets,

W. C. &J. C. Jones, for complainant.
Geo. H. Knight, for defendants.
84 F.—11
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ADAMS, District Judge. This is a suit to enjoin the alleged
mfrmgement of letters patent No. 254,992, issued to William Me-
Cabe, for an improvement in corsets. The defenses are anticipa-
tion and noninfringement. The claim of the patent is for a combina-
tion of two elements: (1) A hip section composed of a stayed body;
(2) a corded overlay extending from the top of the hip section to
about the waist line, and then so cut away over the hip as to expose
a portion of the section. This hip section is undeniably an old ele-
ment. It is described in the patent as “cut in the usual manner,
from doubled fabric, so as to form pockets for the vertical stays, a,
a, these pockets being formed in the usual manner by lines of stitch-
ing securing the two parts together, and to leave a space between
the lines of stitches for the insertion of the stays.” From this de-
scription, as well as from the evidence, it is clear that the first ele-
ment consists of the well-known side or hip section of a corset made
up in the usual way, with provision for vertical stays. The corded
overlay constituting the second element, according to the descrip-
tion of the patent, is composed of two thicknesses of fabric, with
series of cords, or their equivalents, laid close to each other, and
stitched between the cords in the usual manner for making corded
work. This is intended to give firmness and strength to the side
section over which it is placed, and the two elements as combined are
said to produce a new and beneficial result.

It is familiar doctrine that the claims and specifications of a pat-
ent must be construed in the light of the state of the art as it ex-
isted at the date of the patent. The McCabe patent, now under
consideration, was issued March 14, 1882, on an application filed
November 16, 1881. Prior to the last-mentioned date it appears that
numerous patents had been granted to divers persoms for alleged
improvements in corsets. Of these, attention is called to the Adler
patents, of dates February 1, 1881, and November 19, 1881, respec-
tively, and the Allen patents, of dates November 16, 1880, and July
20, 1880, respectively. These Adler patents concern the hip sec-
tions of the corset, and cledrly contemplate vertical stays therein.
These stays are not exactly the same as in the McCabe patent, but
are referred to only for the purpose of disclosing the state of the
art in question at the time. The Allen patents relate also to the hip
or side section of a corset, and clearly contemplate the use of an over-
lying stiffening substance to serve the same general purpose as that
claimed to be subserved by the McCabe overlying device, called in
the claim a “corded overlay.”

The proof fairly shows that the hip section, the vertical stays there-
in, and the overlying stiffening piece, had each and all been well
known to the art, and had been used to perform the same general
function which is claimed for the complainant’s device, prior to the
date of McCabe’s application for the patent in suit. The best that
complainant can claim for the McCabe patent is that these old ele-
ments, in the particular combination therein employed, perform
some new and useful function, and thereby create the novelty neces-
sary to support the patent. It is very doubtful if this claim can be
sustained. The Allen patents, already referred to, seem to embody
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practically all the elements of the McCabe combination. The gen-
eral design and purpose contemplated in both seem to be the same,
and it is verv doubtful if any materially new or useful result is
achieved by the McCabe device. But the decision of the case does
not depend upon a finding that the McCabe patent is void for want
of novelty; in other words, that the invention of the patent was
anticipated by Allen, as claimed by the defendants. 'The patent in
suit, being a combination of old elements, is not infringed by any
device in which there is an absence of any essential element of the
patent. P. H. Murphy Mfg. Co. v. Excelsior Car-Roof Co., 76 Fed.
965, The specification and description of the McCabe patent, to
which the claim specifically refers, show, as already seen, that the
element of the side or hip section (upon which the other element of
an overlay is placed) is old. It is cut in the usual manner from
doubled fabric. It is formed into pockets for the insertion of vertical
stays in the usual manner, by lines of stitches securing the two
parts together. This is plain language, and clearly contemplates
both the doubled fabric and the pockets for stays. According to
the proof, this in itself would make a complete and merchantable
corset.

The defendants’ corset, claimed to infringe the complainant’s pat-
ent, does not contain this element, or any equivalent of it. There
is but one thickness of fabric under defendants’ overlay, and no
stitches at all to make pockets therein. The underlying fabric
of defendants’ corset seems to be employed only for the purpose of a
framework on which to support the corded overlay. The corded
overlay practically constitutes all there is of the side section. I
have not overlooked the qualification or limitation found in a subse-
quent part of the specification of complainant’s patent, namely, “The
vertical stays, a. a, need only extend from the bottom upward to meet
the curved edge of the overlay”; but this qualification does not dis-
pense with tue double fabric throughout the entire dimensions of
the underlying section, and does not dispense with the requirement
of stitching the same throughout, as first specified. Again, the de
fendants’ corset contains no vertical stays, and, in my opinion, no
equivalent thereof, either throughout the dimensions of the under-
lying section, or from the bottom of the section up to the corded
edge of the overlay. The claim of the patent, taken in connection
with the specifications found in the description, to which reference
is made in the claim, and the drawings therein also referred to, con
sidered in the light of the art as it was then understood and prac-
ticed, satisfactorily establish that the words “stayed body,” as used
in the claim, must be construed to mean a body (or hip section) sup
ported and strengthened by steel, bone, or some other attenuated,
elastic substance, inserted in the pockets, as shown and described
in the patent, and running vertically from the bottom up the sec-
tion, at least to the curved edge of the overlay, throughout the part
fitting over the hip. It is contended that the thin piece of cloth
constifuting an interlining between the two pieces that form the
vart fitting over the hip, as employed by the defendants, is the equiv-
alent of complainant’s vertical stays. 'This is satisfactorily an.
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swered by the proof that this interlining serves no beneficial pur-
pose, other or different from what would be served by a correspond-
ing increase in the thickness of the two outside pieces. If this un-
important piece of cloth is the equivalent of complainant’s vertical
stays, the invention suggested by the vertical stays would not reach
the dignity or importance of a patentable invention. The defend-
ants’ employment, therefore, of the thin interlining, under the e¢ir-
cumstances, cannot be held to be an equivalent of the vertical stays
of the patent.

It may be conceded that the defendants employ the corded overlay
in substantially the same way, and for substantially the same pur-
pose, as contemplated in complainant’s patent; but inasmuch as de-
fendants do not make use of the other element of complainant’s pat-
ent, namely, the hip section composed of a stayed body, substan-
tially as described in complainant’s patent, there is, under the author-
ity already cited, no infringement of complainant’s patent. The bill
must be dismissed.
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CONSOLIDATED FASTENER CO. v. LITTAUER et al.
(Circuit Court of Appeals, Second Circuit. December 1, 1897.)
No. 63.

1. PATENTS—PRELIMINARY INJUNCTION—PRIOR DECISION—APPEAL,

: On appeal from an .order granting a preliminary injunction on the
strength of a prior decision by the circuit court against another party,
such prior decision will be given the same weight which it should have
before the circuit court, in the absence of some controlling reason for dis-
regarding it. American Paper Pail' & Box Co. v. National Folding-Box

~ & Paper Co., 2 C. C. A. 165, 51 Fed. 229, followed.

2. SAME-—-IMPBOVE\‘[ENT ix Byrrons.

The Raymond patent, No, 405,179, for an improvement in buttons, cov-
“ering a spring stud consisting of a depressed dome forming an annular
riveting surface, an exterior engaging spring, and a fastening eyelet
adapted to enter from- beneath the fabrie, and be riveted over by contact
with the depressed dome, construed, and held infringed. 79 TFed. 795,
affirmed.

This is' an éppeal from an order of the circuit court, Northern dis-
trict of New York, granting an injunction pendente lite against in-
fringement of complainant’s patent.

The patent in suit, No. 405,179, was granted to Pierre A. Raymond, June 11,
1889, for an improvement in buttons. Claims 1 and 3, only, are involved in
this litigation. Suit was heretofore brought upon the same patent by this
complainant against the Columbian Fastener Company, of which the present
defendant; Littaver, was president; and at final hearing on pleadings and
proofs the patent was sustained, claims 1 and 3 were construed, and held to
be valid; apd the device of the Columbian Company was found to infringe.
The opinion, which contains a full and careful discussion of the patent and
of the evidence introduced, will be found reported in 79 Fed. 795. No appeal
from the decision in the suit against the Columbian Company appears to have
been taken. Subsequently the defendants in the suit at bar began to use
buttons of a different model from that which was found to infringe in the
former suit, by attaching them to gloves which defendants’ firm made and
sold. Believmg this new model button to be also an infringement, com-:
plainant brought suit, and moved, before the same judge who had construed
the patent in the Columbian Company Case, for an order granting injunction



