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in possession being present and on trial, and therefore having the
right and opportunity to be heard, if he is convicted, the court may
condemn the article seized, and order its sale under the statute. The
statute, therefore, though meager in its terms, affords, if strictly fol-
lowed, due process of law. But it does not provide for, nor seem to
contemplate, the seizure of the article, disconnected with any prose-
cution for the penalty, and provides no other way of bringing the
party in interest into court in the confiscation proceeding. Merely
having the article in possession is not prohibited, but only the selling
of it, or having it in possession with intent to sell; the bare posses-
gion being only prima facie evidence of the intent. It follows that
the article can never be confiscated except when found in the hands
of some one who is liable to the penalty, and the matter of confisca-
tion is therefore properly made incident to the result of the trial, and
one of the consequences of conviction. The trouble with the defense
in this case is that the defendants went beyond the scope of the stat-
ute, which cannot be expanded beyond its plain terms to bring about
and enforce a summmary confiscation of property. The defendants
justify the seizure of this property, not in connection with, nor as ac-
cessory to, any action or prosecution for the recovery of the penalty
for violating the statute, but as having been made disconnected with
any proceeding in court, and without warrant of any kind. Such
seizure is not authorized nor warranted by the statute, and no pro-
cedure for such a case is provided for. There must be a conviction
for violation of the statute before confiscation can be adjudged or
ordered, and no proceeeding purely in rem is contemplated. The
plaintiff is entitled to judgment, with costs.

PINTSCH COMPRESSING CO. v. BERGIN.
(Circuit Court, D."Massgchusettﬁ. November 19, 1897.)
‘No. 624;

. ALTENS—JUDGMENT OF NATURALIZATION-—CONCLUSIVENESS.
Proceedings in a court of record under the naturalization laws (Rev St.
§8 1003, 2165, 2171, 2172) are judicial, and result in a judgment which can
be 1mpeached only as other judicial judgments are 1mpeached Hence,
where the proceedings are regular on the face of the record, a judgment ad-
mitting a woman to citizenship cannot be reviewed or annulled at a sub-
sequent term, on petition of a private party, alleging that during the
larger part of the two years prior to her application she was under the dis-
ability of coverture, her husband being an alien, and, therefore could not,
in law, have had, durmg that time, the bona ﬁde intention to become a eltl-
zen, which the law requires.
2. BamE.
It seems that no one, unless the United States, or a person proceeding by
their authority, can institute proceedings to annul a judgment admitting an
alien to citizenship.

This was a petition by the Pintsch Compressing Company against
Mary A. Bergin for the purpose of annulling a proceeding under the
naturalization laws, whereby the latter was admitted to citizenship.



PINTSCH COMPRESSING CO. V. BERGIN. 141

Heman W. Chaplin and Edward D. Whitford, for petitioner.
Anson M. Lyman, for respondent.

PUTNAM, Circuit Judge. The petitioner represents that the re-
spondent has been admitted by this court to become a citizen of the
United States when she should not have been, and it prays that her
“certificate of naturalization be returned to this court and canceled.”
The certificate is a nonessential, but we need not stop at the mere
form of prayer of the petition. The only interest the petitioner alleges
in the question is that, as a citizen, the respondent has sued the peti-
tioner in this court, and that it is only by force of her apparent citizen-
ship that she is enabled to maintain such a suit. It, however, as-
sumes to prosecute the petition on behalf of all persons interested,
but, inasmuch as the United States have not intervened, we regard
this allegation of no avail.

The respondent was admitted a citizen in accordance with the pro-
visions of section 2167 of the Revised Statutes. Under those pro-
visions she was required to “prove to the satisfaction of the court that
for two years next preceding” her application it had been her bona
fide intention to become a citizen of the United States. The petition
alleges that during the larger portion of that period of two years she
had been under disability as the wife of an alien, who nevertheless
resided with her in the United States, so that she could not in law
have the required operative intention. This proposition involves,
technically, mixed questions of law and fact, which were presumably
passed on- by the court before it admitted the respondent to citizenship,
and all which were merged in its final act. Therefore no question
raised by the petitioner appears on the face of the proceedings, and the
very form of the petition in this case necessarily concedes that the
record is regular in every particular. It follows that the petitioner
demands to review the findings of the court, and is not merely bring-
ing to our attention an irregularity or fatal defect apparent on the
face of the record. As, moreover, the petition alleges that the nat-
uralization was at a former term, it does not apply for the exercise of
that summary power over its own proceedings which the court reserves
during the term when they occur, but asks what is, in effect, a judg-
ment on scire facias, annulling the proceedings admitting the respond-
ent to citizenship. The section of the Revised Statutes referred to,
both in the Revised Statutes and in its original enactment (Act May
26, 1824, c. 186, § 1; 4 Stat. 69), was incorporated in, and became a
part of the system established by Act April 14, 1802, c. 28 (2 Stat. 153),
now represented by §§ 1993, 2165, 2171, and 2172 of the revision.
Whatever may have been the condition under previous statutes, pro-
ceedings in a court of record under this legislation are judicial, and
result in a judgment which can be impeached only as other judicial
judgments may be. Sprait v. Spratt, 4 Pet. 393, 406; Insurance Co.
v. Tisdale, 91 U. 8. 238, 245; Boyd v. Nebraska, 143 U. 8. 135, 180, 12
Sup. Ct. 375. In strict conformity with this principle, and in illustra-
tion and confirmation thereof, the judgments of this court, in cases of
admission to citizenship under the circumstances of the admission of
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the respondent have been, and still are, in the following form, the
blanks being first duly ﬁlled

“United States of America,

“District of Massachusetts, to wit:

“At a circult court of the United States, begun and holden at said Boston on
the fifteenth day of , in the year of our Lord 189-, to wit, on the
day of , A, D. 189—, the said , having produced the evidence re-
quired by law, took the aforesaid oath, and was admitted to become a citizen
of the United States of America; and the court oxdered that record thereof be
made accordingly.”

The record thus ordered on the application of the respondent evi-
denced a solemn judicial judgment that she was entitled to receive,
and did thereby receive, from the United States, the franchise of citi-
zenship. Is any one entitled to proceed for its rescission unless the
United States themselves, or by their authorization? No precedent,
no text writer, and no rule of law is cited which justifies us in answer-
ing this question affirmatively. The fundamental principle that, in
the absence of a statute of authorization, only the United States can
proceed judicially to recall or rescind franchises granted by them, has
peculiar force with reference to citizenship. as to which so great a
variety of interests, political and individual, of high importance, is con-
cerned that the jurisdiction of inquiry should be especally fixed and
limited. Even when proceeding diplomatically, and in their relations
with foreign powers, the United States reserve to themselves the ex-
clusive right to question the naturalization proceedings of their local
tribunals. So far as we can discover, there has been no decision of
any court of authority on the precise case before us; but whatever
precedents there are favor the views we have expressed Petition dis-
missed, with costs for the respondent.

UNITED STATES v. JEWETT.
(Circuit Court, D. Massachusetts. December 4, 1897.)
No. 1,808.

1. NATIONAL BANERS—EMBEZZLEMENT—AGENT IN LIQUIDATION.

Rev. 8t. § 5209, making embezzlement, abstraction, or willful misapplica-
tion of the property of a national banking association by an officer or agent
a misdemeanor, apples to an agent in liquidation appointed by the stock-
holders.

2. SAME—INDICTMENT.

Averments in an indictment that the defendant was appointed agent in
liguidation for a national banking association, and accepted that office, are
not inconsistent with further averments that he afterwards acted as presi-
dent, clerk, and director of the association.

8. 8aME—CHARGING RECEIPT OF PROPERTY IN DIFFERENT CAPACITIES.

An indictment against a defendant for the embezzlement and abstrac-
tion of the property of a national banking association is not demurrable be-
cause it charges the receipt of the property by him in different capacities,
both as an officer and as an agent of the association.

4., SAME—DUPLICITY.

An averment in an indictment against an officer and agent of a national
banking association that the defendant *“did steal, abstract, take, and carry
away” property of the association, does not charge two oﬁenses.



