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!hould not be entered in favor of the plaintiffs and against the de-
fendant for want of a sufficient affidavit of defense.
Daniel J. Myers, for plaintiffs.
J. Howard GendaIl, for defendant.

DALLAS, Circuit Judge. If this affidavit shall b(' supported by
evidence, the burden will be shifted to the plaintiffs to establish that
they took the paper in suit without notice of the fraud alleged, before
maturity, and for value. Investment Co. v. Russel, 148 Pa. St. 496,
24 AtI. 59; Simons v. Fisher, 17 U. S. App. 1,5 C. C. A. 311, and 55
Fed. 905. This burden cannot be evaded by the averment that the
plaintiffs purchased the drafts "prior to the date of the payment there-
of, and for a valuable consideration, without notice." It is not a
legitimate function of a statement of claim to reply to an anticipated
affirmative defense, and it is not incumbent upon a defendant to re-
join to any such irregular and replication. If this were
not so, a plaintiff might defeat such a defense as is interposed here,
by merely alleging the existence of the facts necessary to avoid it,
and so escape from the requirement that he shall overcome it, if
proved, by exculpatory evidence. If the plaintiffs are bona fide hold-
ers, they can readily show it; but the defendant may not have knowl-
edge, or be informed, upon the subject, and to require him to make
affidavit respecting it would be neither reasonable nor fair. The rule
for judgment is discharged.

BELLEVILLE & ST. L. RY. CO. v. LEATHE.l
(Olrcuit Court of Appeals, Seven1Jh 01rcult. January 3, 1898.)

No. 414.
1. RES JUDICATA-JUDGMENT OR DECREE FOR DEFENDANT.

A jUdgment or decree tor the defendanrt does not necessarily establish
the truth of all the defenses where- several are pleaded.

.. SAME-DECREE DISMISSING BILL.
An action having been broughtagalnst a railroad company for a debt,

It caused one L., who, it was claimed, had assumed payment of Its debts,
to be notified thereof, and -authorized him to use its name in defendIng the
suit. L. accordingly assumed the defense, without himself becoming a
party, and also brought a suit In equity In the name of himself and the rail-
road company to enjoin the prosecution of the action at law. By the an·
swer filed In the Injunction suit issues were raised, both as to the liability
of the company for the debt, and the assumption of the debt by L. The
actIon at law resulted in a judgment against tlhe company, and the injunc-
tion suit was dismissed on the merits. Held, that neither the judgment nor
decree was conclusive of L.'s individual liability, and he was entitled to
litigate that question In a subsequent suit against him personally.

In Error to the Circuit Court of the United States for the Southern
Division of the Southern District of Illinois.
This action was brought by t'he Belleville & St LouIs RallwayOompany,

the plalntlff In error, for the use of Edward L. Thomas, against Samuel H.
Leathe, the defendant In error, upon an alleged promise of the latter to the
railway company named to pay the company's Indebtedness, including one of
'60,000 to Thomas. The first count of the declaration alleges the promise,

I Rehearing. denied March li, 1898.
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and the conslderatJion upon Which it was made, and the existence and nonpay-
ment of the debt. The second count, in addition to the averments of the first.
alleges that at the September term, 1893, in the circuit court of St. Clair
county, Ill., Edward L. Thomas brought an action against the plaintiff to re-
cover the amount so due him; that the plaintiff caused the defendant to be
notified of the pendency of that action, and authorized him to use its name
in defending the same; that in pursuance of the notice the defendant employed
counsel, filed pleas, and entered upon the defense; that the issue in that cause
was whether the amount claimed by Thomas was then due and payable to
him; that upon -the trial, upon evidence introduced by both parties, the court
gave judgment for Thomas for $53,022.23, which judgment is in full force and
effect, and remains unpaid. The third count, besides repeating the averments
of the first and second, a11eges that while the actIOn in the circuit court of St.
Clair county was pending for trial the defendant, Lea,the, in his own name and
in the name of the plaintiff and the Belleville City Railway Company, to which
the property of the Belleville & St. Louis Railway Company had been trans-
ferred, filed in said court a bill for an injunction to restrain Thomas from re-
covering judgment against the plaintiff upon said indebtedness; that, among
others, one of the issues made by the bill and answer thereto was whether the
amount claimed by Thomas from plaintiff was then due and paJ;-able, and
whether the defendant, by reason of a certain deed and the consideration there-
for, had assumed the payment of the plaintiff's debts, including that to
Thomas; that a full hearing was had upon that issue, and it was then and
there fully adjudicated, the injunction denied, and the bill dismissed; that
thereupon jUdgment was rendered in the action at law In favor of Thomas for
file sum above named; that it was then and there adjUdicated that the said
sum was due and payable to Thomas, and that the defendant had assumed
tfhe payment thereof,-all which t1he plaintiff offered to prove by the record of
the proceedings, judgment, and decree referred to. The only plea interposed
was the general issue. At the hearing the plaintiff dismissed the first count
of the declaration, and in support of the other two put in evidence transcripts
of the record of the judgment at law and of the decree in equity in the state
court. The transcript of 'the chancery suit contains the evidence on whiclh
the decree was based. No other evidence was offered, and thereupon the
defendant moved the court, which, by agreeme.lt in writing was trying the
case without a jury, to exclude the evidence offered. That motion the court
afterwards sustained, and gave jUdgment for the defendant. The exclusion of
the evidence Is shown by a proper bill of exceptions, and error is assigned upon
the ruling. Among the authorities cited on behalf of the plaintiff in error are:
Durant v. Essex Co., 7 Wall. 107; Aurora City v. West, Id. 102; Cromwell v.
Sack Co., 94 U. S. 351; Lyon v. Manufacturing Co., 125 U. S. 698, 8 Sup. Qt.
1024; Outram v. Morewood, 3 East, 346; Freem. Judgm. §§ 249, 270; Black,
Judgm. §§ 548, 614.
Ohas. W. Thomas, for plaintiff in error.
G. A. Koerner, for defendant in error.
Before WOODS, JENKINS, and SHOWALTER, Oircuit Judges.

WOODS, Oircuit Judge, after the foregoing statement, delivered
the opinion of the court.
A fuller statement of the facts is not necessary to an understand-

ing of the propositions of law on which our decision must turn. It
may be that by reason of the facts alleged the defendant in error was
estopped by the judgment at law to deny the amount of the indebted-
ness of the railway company to Thomas, but the question of his per-
sonal liability to pay that debt was not an issue in that action, and
therefore could not have been concluded by the judgment. The prop-
osition on which chief reliance is placed by the plaintiff in error is
that the liability of the defendant in error to pay the debt was deter-
mined by the decree in the chancery suit. Together with various
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other matters of defense set up in the answer to the bill in that case,
the promise of the defendant in error on sufficient consideration to
pay the debts of the railway company, including that to Thomas, was
definitely averred; and, the bill having been dismissed after a hear-
ing upon the merits, it is insisted that the decree of dismissal is an
adjudication between the parties of all the issues, and therefore a con-
clusive determination of the alleged liability of the defendant in error.
The proposition is not sound, and is believed to be without support in
the decided cases. It is, of course, true, and the doctrine is every-
where recognized, as declared in Durant v. Essex Go., 7 Wall. 107,
that a decree in absolute terms. dismissing a bill is "an adjudication
of the merits of the controversy," but that does not mean that such a
decree must be regarded as establishing conclusively the truth of all
matters of defense alleged, when more defenses than one appear to
have been pleaded. "It is a general rule that a valid judgment for
the plaintiff definitely and finally negatives every defense that might
and should have been raised against the action" (Black, Judgm. §
354); but the converse-that a judgment or decree for the .defendant
establishes the truth of all defenses pleaded, no matter how many or
various-is not true. The authorities on this point are consistent,
though in respect to the burden of proof, and perhaps other phases of
the subject, they are not in entire harmony. Van Fleet, Former
Adj. § 279. For the present purpose it is enough to quote a passage
from the opinion of the supreme court in Russell v. Place, 94 U. S.
606, 608:
"It is undoubtedly se1tled law that a judgment of a court of competent

jurisdiction, upon a question directly involved in one sult, is conclusive as to
that question in another suit between the same parties. But to this operation
of the judgment it must appear, either upon the face of the record or be shown
by extrinsic evidence, that the precise question was raised and determined
in the former suit. If there be any uncertaiIJIty on this head in the record,-
as, for example, if it appear that several distinct matters have been litigwted,
upon one or more of which the judgment may have passed, without indicating
which of -them was fuus litigated, and upon which the judgment was ren-
dered,-the whole subject-mllJtter of the action will be at large, and open to a
new contention, unless this uncertainty be removed by extrinsic evidence
showing the precise point involved and determined. To apply the jUdgment.
and give effect to the adjUdication actually made, when the record leaves the
matter in doubt, such is admissible."
In Washington Gaslight Co. v. District of Golumbia, 161 U. S. 316,

329, 16 Sup. Gt. 564, where Russell v. Place and other cases are cited,
it is said:
"The elementary nIle is that. for the purpose of ascertaining the subject-

matter of a controversy, and fixing the scope of the thing adjudged, the en1tire
record, including the testimony offered in the suit, may be examined."
The judgment below is affirmed.
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CITY OF MILWAUKEE, WIS., v. SHAILER et aI.
(Circuit Court of Appeals, Seventh Circuit. January 3, 1898.)

No. 418.
MUNICIPAL CORPORATION-CONTRAOT-DAMAGE.

A city cannot recover damages for failure to complete a tunnel in accord-
ance with a contract which provides that, in case of default on the part of
the contractors, the city should complete the work at their expense, when
the tunnel, as constructed by the city, is essentially different in plan and
cost of construction from that contemplated by the agreement.

In Error to the Circuit Court of the United States for the Eastern
District of Wisconsin.
In this case the court directed a verdict in favor of the defendant upon the

principal claim, and in favor of the plaintiffs upon the counterclaim. The
appeal is by the city alone, and one of the specifications of error, perhaps the
only available one, is that the court ened in directing a verdict in favor of
the plaintiffs and aga.inst the defendant upon the counterclaim. The sub-
stance of the amended declaration is that the plaintiffs, Robert A. Shailer and
Charles R. Schniglau, citizens of Michigan, on June 30, 1890, entered into a
contract with the city of Milwaukee, represented by its board of public works.
for the construction, according to plans and specifications, of an intake tunnei
under Lake Michigan, with shafts and other connections, at stated prices per
lineal foot; that the plans and specifications were unfit and impossible of per-
formance, and that the officers who represented the city in the making of
the contract fraudulently withheld from the plaintiffs knowledge which they
possessed of the material in the bed of the lake likely to be encountered in the
prosecution of the work, and fraudulently furnished information concerning
test borings which had been made; that the plaintiffs were thereby deceived,
and, after making large expenditures, were unable to proceed with the work,
to their damage in the sum of a quarter of a mlllion dollars. The city, be-
sides denying the alleged deceit and the insufficiency of the plans and speci-
fications, answered that the plaintiffs had ratified the contract by proceeding
with the work and receiving payments thereon, and by assigning the contract
to the Shailer & Schniglau Company, a corporation, which in the same court
was prosecuting a suit to recover the balance alleged to be due on the contract,
and also pleaded a counterclaim on account of alleged breaches of the con-
tract, consisting in failure and refusal to prosecute and complete the work,
according to the plans and specifications, within the time specified, or within
a reasonable time thereafter, and in the abandonment of the work before com-
pletion. It is also alleged that the board of public works, exercising the au-
thority possessed under the contract and the statute of the state, declared th€'
plaintiffs to be In default, and determined the 'tlmount of damages sustained
by the city to be $113,26f3.78, for the recovery of which, and the additional
sum of $45,000, claimed as liquidated damages under the provision of the con-
tract for delays in completing the work, judgment was prayed. In the con-
tract and specifications, as they appear In the record, there are the follow-
ing, with other, provisions: "(1) The drawings form a part of the specifica-
tions, and each are hereby declared to be a part of the contract. (2) All the
work during its progress, and on its completion, sball conform exactly to the
lines and grades shown on the drawings mentioned in the specifications, and
given by the engineer in charge, subject to such changes and modifications as
the board of public works may deem necessary during its execution. (3) The
board of public works. and it only, reserves the right to make any changes in
the plans and specifications which they may deem necessary or desirable. and
the contractors shall furnish any additional materials and do the work neces-
sitated by such changes; the price of such extra work to be agreed upon by
the board of public works and the contractor before the work is commenced.
If the changes herein mentioned should diminish the amount of work to be
performed or material to be furnished, the amount of the same, at a fair and
reasonable valuation, shall be deducted from the contract price. (4) And the


