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WHITTEMORE v. PATTEN et aL
(Circuit Court, S. D. California. November 15. lR97.l

No. 687.
1. EQUITY PLEADING-EXCEPTIONS TO ANSWER-AMENDMENT.

Prayers to exceptions taken to an answer being purely matter of form,
where objection is made on the ground of their omission leave may be given
to supply them by amendment.

I. SAlIE-ANSWER-IMPERTINENCE.
Allegations by defendants that the plaintltf in a bill for an accounting

respecting his employment by defendants as' agent to sell machlnerY4?n
commission violated his contract of agency, by neglecting the business, to
the damage of defendants, sets out a purely legal demand, not pleada.ble
in an answer to the bill.

S. SA;ME-MATTERS FOREIGN TO ISSUES.
An allegation In an answer that plaintiff brought the suit in a state dis-

tant from that of residence for the purpose of harassing them,
and involving them in large expense, is impertinent.

Bill for an accounting filed by Charles A. Whittemore against Wil-
liam H. Patten and Norman Stafford, co-partners as Patten & Staf-
ford.Heard on exceptions to answer.
Haines & Ward, for complainant.
Trippet & Neale and Oscar A. Trippet. for defendants.

WELLBORN, Distriot Judge. This is a suit for an accounting as
to transactions had under a contract, of which the following is a
copy:
"This agreement, made this eighth day of Sept.. 1885, by and between Will.

H. Patten, Norman Stafford, and John E. lIIyer, all of Canastota, in the state
of New York, co-partners under firm name of Patten, StalIord and Myer, doing
business in said Canastota, and Charles A. Whittemore, of Melrose, Massachu-
setts, witnesseth: That said Patten, Stafford and Myer, In consideration of the
promises of said Whittemore hereinafter set forth, do hereby appoint saId
Whittemore their general agent for the states of Maine, New Hampshire,Ver-
mont, Massachusetts, Connecticut, and Rhode Island, for the sale of their New
York Champion Rakes manufactured by said Patten, Stafford and Myer. Said
appointment by said Patten, Stafford & Myer Is subject to the following con-
ditions: Said Whittemore Is to canvass thoroughly, either by himself or by SUb-
agents to the above named territory, for the sale of the above-named rakes.
He Is to use his best possible endeavors to sell said rakes, and to take all possi-
ble precautions to sell to responsible parties only. He Is to forward all orders
taken to said Patten, Stafford & Myer, and to collect and settle all accounts,
except as provided below. Said Patten, Stafford & Myer agree to send out
to all purchasers of said rakes true and accurate statements of their several
accounts, and to use their, best endeavors to make collections,of all said ae-
counts, to the extent that it can well be done by correspondence from their of-
flee. In the event of any litigation being made in the collection of any of said
accounts, said Patten, Stafford and Myer agree to bear one-half of the legal
costs of such litigation. For said services of said Whittemore, said Patten,
Stafford and Myer agree to allow said Whittemore, as compensation, one-half
(:1;2) of the surplus over and above sixteen ($16.00) (jollars for each thlll rake,
and one-half (:!h) of the surplus over and above eighteen ($18.00) dollars for
each l'akewith pole and whiffletrees; frnd it is mutually agreed that tb,e prices
above stated apply to the said goods free on board the cars at said Canastota.
In consideration of the above, said \Vhittemore agrees to become tl::1e general
agent of said Patten, Stafford & Myer for the territory above named, and for
the purposes above described. He agrees to use his best endeavors to canvass
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thoroughly saId territory, either by himself or his subagents; to use all possi-
ble precautions to sell to responsible Parties .only; to send all orders to said
Patten, Stafford & Myel'; and to make the collections of all claims in his ter-
ritory not made by said Patten, Stafford & Myel' from their office as provided
above, bearing one-half of all legal costs of litigation Incurred in such col-
lections. He further agrees to accept said sums before mentioned as his com-
pensation for said serVices. It Is further mutually agreed that the accounts
between 1;lle parties heretbshall be adjusted upon the first day of October of
eacli year during the contiImance of this contract; that all accounts outstand-
ing in said Whittemore's territory shall be settled as far as possible by that
date. It is also mutually agreed that said Whittemore shall have and receive
the same profit upon all sales made In territory which has been worked by
said Whittemore In accordance With conditions of this contract, whether the
same be ma4eby said Whittemore or his subagents, or by said Patten, Stafford
and Myer. In adjusting the accounts between said Whittemore and said Pat-
ten, Stafford and Myer, the losses 'OccasioIied by bad debts, whether the same
be in form of notes or otherwise, shall be borne equally by the parties hereto,
and the amclUnt of said losses to be borne by said 'Whittemore shall be de-
ducted from the amount due bim as compensation on the basis of the above-
named prices. It is further agreed that, in case notes are taken in settlement
of accounts, said Whittemore is to accept in settlement of his compensation
above named such proportion of said notes as the amount of such compensa-
tion bears to the tot81s of such accounts. This contract is to be renewed from
year to year at the pleasure of said Whittemore, provided said Whittemore
faithfully fulfills the conditions thereof to be kept by him, and subject to such
necessary changes and revisions of prices as the condition of trade and manu-
facture may allow or require. In testimony whereof, the above-named parties
hereto set their hands and seals, and to our other instrument of like tenor and
date, the day and year first above written. (I have interlined above in one
place.)

"[Signed] Patten, Stafford & Myel'.
"Charles A. Whittemore.

"In presence of
"E. L. Mason.
"F. N. Coghlan."

The bill alleges, among other things, tllat in 1892 defendants, Pat-
ten and Stafford, purchased the interest of John E.Myer in the part-
nership of Patten, Stafford & Myer, and thereafter, and up to Octo-
ber 1, 1894, continued business, including that covered by said
contract with complainafit,. under the firm name of'Patten & Staf-
ford; that during the con,tinuance of said contract, up to the date
last mentioned, said Patten & Stafford accepted complainant's serv-
ices under said contract; .that, on, said last-named date, complain-
ant sought to renew said contract in the manner therein provided,
and was able and ready to perform all the conqitions of said con-
tract on his part, but, that defendants refused to renew said con-
tract, or to permit complainant to aetas their agent as therein pro-
vided. Oomplainant for an accounting as to the bus,iness
transacted under said contract during the years ending October 1,
1893, October 1, 1894; and October 1, 1895. Defendants have an-
swered the bill, and to 'their answer complainant has filed numerous
exceptions,-14 for insufficiency, and 2 for imper.tinence. These ex-
ceptions do not contain any prayers, but set out verbatim the par-
ticulaJ,' charges in the bill, which-it is claimed are inadequately an-
swered, and also the terms of the answers to such charges. The
other facts material tQ the exceptions are stated later on in this opin-
ion.
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Defendants object to the hearing of the exceptions on their mer-
its, for the reason that the grounds of the exceptions are not set out
with requisite fullness. This objection, I think, is untenable. The
rule formerly on this subject, as announced by high authority, was
as follows:
"An objection to an answer for insufficiency should state the charges in the

bill, and the interrogatories applicable thereto, to which the answer is re-
sponsive, and then the terms of the answer, verbatim, so that the court may
see whether It is sufficient or not." Brooks v. Byam, 1 Story, 296, 4 Fed. Cas.
258; Crouch v. Kerr, 38 Fed. 549; 1 Daniell, Ch. PI. & Prac. (6th Ed.) p. 764.

This rule, however, has necessarily undergone a modification, so
far as the interrogatories are concerned, in consequence of the or-
der of the supreme court at the December term, repealing
equity rule 40, and dispensing with interrogatoJ.'lies except when com-
plainant desires them to obtain a discovery. See Hoff. Ch. Prac. pp.
246,247.' The exceptions are sufficiently explicit.
Defendants further object to the form of the exceptions, for the

reason that they are without prayers. In answer to this objection,
complainant's counsel state that, in preparing the exceptions, ap-
propriate prayers were omitted through inadvertence, and now asks
leave to supply such omissions by suitable amendments. Since the
prayer, which constitutes part of an exception to an answer, is purely
a matter of form, the leave asked for will be granted.
Defendants seek to justify those parts of the answer challenged by

exceptions 2, 3, 4, 5, 6, and 7 on the ground that they have no in-
formation or belief as to the matters inquired about, and that such
lack of information and belief results from the fact that the business
for anyone year, as the same was conducted under the contract
sued on, was not settled and closed up at the end of each year, but
was carried over from year to year, so that it is impossible to deter-
mine just how much business should be credited: to anyone year.
This contention is vulnerable. One of the allegations in question,
for instance (and it illustrates the others), is that the defendants
during the year ending October 1, 1893, sold, pursuant tO'the con-
tract sued on, 1,805 rakes, for the aggregate sum of $31,072.54, etc.
Defendants simplv deny that they sold 1,805 rakes for the sum of
$31,072.54. This denial might be strictly true, and yet the defend-
ants may have sold 1,800 rakes for an aggregate price of $31,000.
Such a denial manifestly does not meet the allegation to which it' is
addressed, and cannot be justified for lack of information and belief,
because, presumably, the number of rakes sold, and the pdces for
which tney were sold, during the year mentioned, are within the
knowledge of the defendants, and in no wise affected by the contin-
uity of the business through subsequent years.
The allegations of the bill to which the eighth exception relates,

though different in some particulars, are similar in character to the
allegations referred to in the ninth, eleventh, twelfth, and thirteenth
exceptions, and are as follows:
"That said contract, as originally drawn, contained the following clause re-

specting the compensation of your orator for his services as the general agent
of the defendants in the sale of rakes under said contract, to wit: 'For the said
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services of eald Whittemore, said Patten, Stafford and Myel' agree to allow
said Whittemore, as compensation, one,half (:!h) of the surplus over and above
sixteen ($16) dollars for each thill rake, and one-half Ph) of the surplus over
and above eighteen ($18) dollars for each rake with pole and whiffletree; and
It Is mutually agreed that the prices above stated apply to the said goods free
on board the cars at Canastota.' And that said terms of compensation are by
the last clause of said contract set forth in 'Exhibit A,' hereinbefore quoted,
expressly made 'subject to such necessary changes and revis\ons of prices as
the condition of trade and manufacture may allow or require.' And your
orator further shows that the conditions of traoe and manufacture of said
rakes during the year enoing October 1, 1893, made uecessar3' such changes
and revisions of the said prices named in said contract as to make your orator's
profits and compensation for said year one-half of the surplus of the proceeds
of said rakes so sold within said territory over and above an average base
price of $13 'free on board the cars at Canastota,' New York, for each of said
1,805 rakes sold by him during said year."

Defendants answer said allegations as follows:
"Defendants deny that the sal4;l. terms of compensation are by the last clause

of said contract expressly made 'subject to such changes and re-
Visions of prices as the conditions of trade and manufacture may allow or re-
quire,' but admit that such words are to ,be found In the contract. These de-
fendants further deny that the conditions of trade and manufacture of said
rakes during the year ending October 1, 1893, made necessary such changes
and revisions of the said prices named In said contract as to make complain-
ant's profits and compensation for said year one-half of the surplus of proceeds
of ' said rakes so sold within said territory over and above an average base
price of $14 free on board the cars at Canastota, N. Y., for each of the 1,805,
rakes aueged to have been sold by him during said year."
The allegations to which the tenth exception relates, are as follows:
"And your orator further shows that the conditions of trade and manufacture

of said rakes during the year beginning October 1, 1894, made necessary, for
the purpose of computing and ascertaining your orator's just profits and com-
pensation under said contract for said year, such changes and revisions of said
prices for rakes named in said contract as to fix the average base price of $11
for each of said rakes so sold by said defendants within said territory during
the year last mentioned."

The defendants answer said allegations as follows:
"The defendants further deny that the conditions of trade and manufacture

of said rakes during the year beginning October 1, 1894, made necessary, for
the purpose of computing and ascertaining the complainant's just profits and
compensation under said contract for said year, such changes and revisions
of prices for 'rakes named In said contract as to fix the average base price
of $11 for each of saId rakes so sold by said defendants within said territory
during the year last mentioned."

Defendants insist that the allegations of the bill above quoted, and
to which those parts of the answer above quoted are responsive, pro-
ceed upon an erroneous conception of said contract, and tliat, there-
fore, defendants should not be required to answer said allegations
more fully, or otherwise than they have already done. Whether or
not the bill is defective in assuming that the contract provides for a
"base price" or an "average base price," or that there could be, un-
der the contract, changes or revisions of prices for a particular year,
without such changes or revisions having been agreed upon by the
parties at renewals of the contract, or at other times subsequent to
its date, I will not now undertake to decide. The present hearing
is lIot a suit;1ble one for determining the suffieiency or insuffiC'icncy
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of the bilI in the respects named, and said allegations, therefore,
should be fullv answered.
The fourteenth exception is as follows:
"(14) For that whereas the bill charges, on pages 9 and 10 thereof, the fol-

lowing: 'And orator shows that all the matters and things in his fore-
going bill make a connected series of transactions, and involve a continuous.
accounting.' answer to the said averment is in words following, to wit:
'For a fourth and separate defense to the cause of action alleged in the re-
pleaded bill of complaint, defendants allege, on· information and belief, the
maldng of the contract Exhibit A between the plaintiff and the defendants and
John E. Myer, as hereinbefore fully set forth, and as though set out fully in
this count. And defendants further allege that, during the continuance of
the business under contract Exhibit A, it has been the practice of having par-
tial settlements in the fall months of each year; that, in said partial annual
settlements, all accounts which had been paid in casb to the defendants, or
collected by the plaintiff on account of the defendants, were ascertained· and
settled; that many of the accounts made In the preceding year or years had not.
at the time of such settlements, been collected, and some of them in each year
were uncollectible and worthless; that It \ias impossible to make complete an-
nual settlements at the close of each year, so as to wholly close up the accounts
made in the previous year; and that the annual settlements and accounts which
had been carried over and uncollected when previous settlements were made
included any cases where collections on such accounts had been made from
year to year in the succeeding year's settlement. Defendants fmiher allege
that they have now collected, balanced, and closed up all the accounts to and
inclUding the month of September, 1894, and prior thereto, of all rakes sold
In the New England territory, either by the plaintUf, his subagents, these de-
fendants, or otherwise, and that, upon balancing up and closing up said ac-
counts to this date under said contract Exhibit A, there is stlll due these de-
fendants from this complainant the sum of $95.47, money collected by this
plaintiff over and above all commissions, reductions, discounts, or bad debts,
legal proceedings, or otherwise, and the expense of collecting the same, and
the plaintiff is now Indebted to these defendants in the sum of $95.47, grow-
ing out of transactions and sales of rakes in the New England territory under
said contract Exhibit A up to September, 1894.' "
That part of the answer objected to here (that is, in the fourteenth

exception) does not purport to be a response to the allegation of the
bill mentioned in said exception. Moreover, said allegation is sim-
ply to the .effect that the transactions set forth in the bill form. a
connected series, which involve a continuous accounting. It will
be observed that this allegation does not pretend to assert anything
in regard to the particulars of the transactions, nor call for any an-
swer from the defendants as to such particulars. The answer pro-
ceeds upon the theory, and avers, substantially, if not in terms,
that the transactions referred to are a connected series, involving a
continuous accounting. Thus far it meets fully the charge of the
bill. The other matters, namely, partial settlements in the fall
months of each year, and the final balancing of all accounts up to

1894, with its result, are new and affirmative, and not
subject to exception. 1 Ene. PI. & Prac. 898. Therefore, treating
that part of the answer now under consideration as a response to
the allegation in question, it is not only SUfficient, but contains more
than the allegation calls for.
That part of the answer to which the first exception for imperti-

nence rel3.tes is as follows:
"The defendants, for a third and separate defense to the cause of action al-

leged in the repleaded bill of complaint, allege, on information and belief, that
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on or about the 8th of September, 1895, that the plaintiff and these defendants,
together with one John E. Myer, a member of the firm of Patten, Stafford &
l\Iyer, to which the defendants are successors, entered into a contract, a copy
of which is attached to the complaint, and marked 'Exhibit A,' and made a
part hereof, as though fully set out herein; that in and by said contract the
complainant agreed to become the agent of the defendants, in and for the ter-
ritory of the states of Maine, New Hampshire, Vermont, Massachusetts, Rhode
Island, and Oonnectlcut, for the sale of harrows, hay rakes, and to thoroughly
canvass, by himself or by subagents, the said territory, and to use his best
possible endeavors to sell said hayrakes, and to take all possible precautions
to sell to responsible parties only; and that said Whittemore entered upon
the performance of' said contract, and continued for a time to perform the
same; and that in the year 1892 this complainant abandoned the territory
in which he hlld the right to ,sell and agreed to sell horse hayrakes under the
contract Exhibit A, and removed to the state of California; and that while
the defendants were led to believe by the plaintiff, and did believe, that the
plaintiff would return and take up the work under the contract in the New
England States, and notwithstanding this expectation, the plaintiff neglected
to return, and never has returned, to take up the work in said territory, as
provided by said contract Exhibit A, but turned the same over to one G. E.
Bryant, of Knox, Maine, who had no practical experience with the trade, and
was young in years and in business experience, and did not have the requisite
sklll and experience to handle the trade In the territory, which the long ex-
perience and skill of the plaintiff would enable him to do in the same territory,
and in consequence of iack of attention, and the plaintiff not using his best
endeavors to sell all of such rakes that he could in said territory of the New
England States, and the plaintiff not canvassing thoroughly the said territory,
as provided by said contract Exhibit A, defendants' business in said territory
was greatly curtailed, hampered, injured, and damaged, to the extent of $2,000,
at least. These defendants further allege, upon information and belief, that
had the plaintiff used his best endeavors to thoroughly canvass the territory
of the New England States, as agreed by said contract Exhibit A, and as he
was in duty bound to do under said contract, and sell all of the rakes that
he could, that the defendants' business would have been largely increased in
said territory, and the defendants would have received at least $2,000 more
profits from sales of rakes in said territory during the year 1892 than they did
receive from said territory, on account of the want of attention and the neglect
ot this plaintiff."
The matters and thing'S set up in the third subdivision of the an-

swer above quoted constitute a purely legal demand, and therefore
are not proper in an answer to a bill in equity. Lautz v. Gordon, 28
Fed. 264; Story, Eq. PI. §. 398; 5 Ene. PI. & Prac. 645-647. More-
over, if said matters were of equitable cognizance, since affirmative
relief is sought on account of them they are pleadable only in a cross
bill. The supreme court of the United States has said that:
"A cross bill is proper whenever the defendants, or any or either of them,

have equities arising out of the SUbject-matter of the original suit which en-
title them to affirmative rellef which they cannot obtain In that suit." Kings-
bury v. Buckner, 134 U. S. 65<Hl58. 10 Sup. Ot. 638; 2 Daniell, Ch. PI. & Prac.
(6th Ed.) p. 1550, with citations made in note 2; 5 Enc. PI. & Prac. p. 632;
Langd. Eq. PI. § 125; Story, Eq. PI. § 389.

That part of the answer objected to by the second exception 'for
:impertinence is as follows:
"The defendants, further answering, allege that the alleged cause of ac-

tion in the bill of complaint accrued in the state of New York, and relates
to matters within the state of New York, and the Eastern states of the
United States; that the complainant has brought this action in the state
of California for the purpose of harassing these defendants, and involv-
ing them in a large amount of expense tor traveling expenses and attor-
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ney's fees necessitated in defending this suit at such a great distance from the:
point where the alleged contract was made, and the business was to be car-
ri!ld on and transacted under said contract; and the defendants aliege that the
compiainant has brought this suit in this court in the state of California with
a view of harassing them and embarrassing them in the defense of the sUit,
and pursuant to threats and declarations so to do, made a long time previous
to the commencement of the suits, and that, in carrying out such threats and
unjust and inequitable procedure. the complainant has caused an' attachment
to issue against property sold by the defendants in the state. of California, and
the proceeds growing out of said sales."
The matters set up in this last quotation are foreign to any issue

in the case. The fourteenth exception will be diSallowed, the others
will be allowed.

Supplement to Opinion of the Court on Exceptions to the
(November 22, 1897.)

The fourteenth exception was for insufficiency only, and my ruling
on saia exception announced in the opinion heretofore filed relates
exclusivelv to that ground of the exception. In view of what is else-
where said in that opinion, however, as to the necessity for across
bill where affirmative relief is sought, it should have been further
stated, in connection with the fourteenth exception, that the matters
set forth in that part of the answer to which said exception relates
are not such as require a cross bill. A suit for acccounting is pe-
culiar, in this: that if it finally appears, from the account taken, that
the balance is in favor of the defendant, the court will give him a
decree for the amount thus found to be due him, without a cross bill.
1 Fost. Fed. Prac. § 171; 1 Ene. PI. & Prac. 99. Such balance,
therefore, is pleadable in an answer.

WAGNER TYPEWRITER CO. v. WATKINS et al.
(Circuit Court, S. D. New York. December 13, 1897.)

PATENTS-LICENSES-FoUFEITURE-FAILURE TO PAY ROYALTIES.
An exclusive license to make and sell was granted in consideration of

the licensee's agreement to pay the patentee $2,000 within three days, and
$3,000 one month thereafter; "otherwise this agreement to be forfeited
within ten days after such default." Provision was then made for royal·
ties of $4 on each machine; the minimum amount of royalties, however,
to be $2,400 annually. Held, that the provision for forfeiture applied only
to the preliminary cash payments, and that the license could not, upon the
facts proved, be forfeited for nonpayment of the royalties, in the absence
of any express provision therefor.

This was a suit in equity by the Wagner Typewriter Company
against William E. Watkins and others to remove a cloud upon the
title to certain letters patent.
This is an equity action to remove an alleged cloud upon the title of the

complainant to letters patent, No. 523,698. granted July 31, 1894, to Franz X.
Wagner, as assignee of the inventor, Herman L. Wagner, for an improvement
in typewriting machines. The second amended bill, upon which issue was
joined, asks for an injunction restraining the defendants from working unde'l'
the Wagner patent and from asserting or transferring any title thereto. The
bill asks further that a certain license agreement, dated February 20, 181H,


