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-the doctrine of Miller v. Manufacturing Co. was not intended to de-
feat, and does not defeat, a patent issued in such circumstances.

Although this hearing has been ex parte, in the sense that only one
counsel has'been heard, the argument has proceeded upon a printed
record containing the pleadings and proofs of both parties. The
principal defenses have been fairly stated by the complainants’ coun-
sel. The complainants are entitled to a decree for an injunction and
an accounting upon claims 1, 2 and 3, of the Morse patent, No. 403,-
362, of May 14, 1889; claims 1 and 2 of the Morse patent, No. 403,-
363, of May 14, 1889; claim 4 of the Holt patent, No. 409,465, of
August 20, 1889; and claims 1 and 2 of the Kutsche patent, No. 407,
598, of July 23, 1889,

THE SCYTHIAN.
RAMSEY v. THE SCYTHIAN,
(District Court, D. New Jersey. November 30, 1897.)

S8HIPPING—LIBEL FOR REPAIRS—EVIDENCE OF VALUE.

‘When, without previous contract for a specific sum, & vessel has been
repaired by day’s work, and a fair price charged therefor and for the
materials used, the opinions of experts as to the cost or value of such
repairs cannot be relied on as a basis for recovety. But, if there is a wide
variance between the experts’ estimates and the amount charged, this may
tend to throw a doubt on the accuracy of the account, and subject the
items to severe scrutiny.

This was a libel in rem by Hugh Ramsey against the steamer Scyth-
ian to recover for repairs made upon her at his dockyard.

James Parker, for libelant,
Bacot & Record, for claimant.

KIRKPATRICK, District Judge. Some time prior to December 1,
1895, the steamer Scythian was brought by her master, Capt. Hamil-
ton, who was also her registered owner, to the dockyard of Hugh
Ramsey, for repairs. The nature of the repairs required had been
stated to Mr. Ramsey, and were confirmed by letter dated December
11, 1895. He was directed to proceed with the repairs on the steamer
Seythian in accordance with the specifications of Lloyds surveyors,
as required by them to give her class of 100 Al at Br. Lloyds. The
vessel was docked and cleared for inspection. Subsequently, with-
out golicitation from Mr. Ramsey, Messrs. Congdon and Maucer, who
were connected with Lloyds as surveyors, visited and inspected the
vessel, and specified the repairs which they then considered neces-
sary to be done to enable the Scythian to obtain the required class
at Lloyds. On the 20th of December, 1895, Ramsey wrote to Hurl-
Jburt & Co., who were acting on behalf of the owners, and offered to
make all the repairs included in the specifications which had then
been made by the said surveyors for a sum not exceeding $11,300.
Afterwards, on January 8, 1896, additional repairs were required by
the said surveyors, and a supplementary specification of them was
given to Ramsey. An estimate of the cost of this work seems to
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have been made by Mr. Ramsey, but neither party was able to pro-
duce it. Still other repairs were required by the said surveyors.
Ramsey did all the work specified by the surveyors, and kept an
account of the same. A timekeeper visited the vessel daily, saw
the men engaged in working upon her, took their names, and noted
the character of work upon which they were engaged, and entered
these items in a book kept for that purpose. Afterwards these men
were paid by Ramsey for their work according to the time they had
been engaged in working upon the vessel as the same had been re-
ported by the timekeeper. The materials necessary for the repairs
of the vessel were called for by the workmen, furnished by Ramsey’s
storekeeper, and charged at fair prices to the vessel. I fail to see
how it is practicable to furnish any better proof of the amount of
work done, or the quantity of materials furnished. The Lloyds sur-
veyors say that all of the repairs put upon the vessel were made upon
their specifications and orders, and that they were necessary {o give
her the class of 100 Al in Br. Lloyds. They describe the vessel as
being in very bad condition when it was first surveyed by them, in
December, 1895, and that, as the work proceeded, new defects were
found, which required repair, just as Martin, the claimants’ expert,
expected would be the case. The claimants, in their argument,
though not by their answer, deny the validity of the libelant’s claim
on the ground that the work was done in pursuance of a contract.
The evidence fails to sustain this view. An estimate was made of
the probable cost of the repairs which, at an early stage of the work,
seemed necessary; but the order to proceed with the work, and to
do what was necessary to put the vessel in the class of 100 Al Br.
Lloyds, was not founded on that estimate, nor was there any sugges-
tion made that the work should stop when the estimated price was
exceeded. Hurlburt & Co. are represented as being agitated and
disturbed when told that the cost of the repairs was exceeding the
estimate, and the price at which they had agreed to sell the steamer
after she had been classed at Lloyds. If there was a contract by
which Ramsey was to do the work for a definite sum, there was no oc-
cagion for concern on their part, while, on the other hand, if the vessel
was to be liable for repairs amounting to more than the price at
which they had agreed to sell her when classed, it is easy to under-
stand why they should “walk the floor,” as has been described by one
of the witnesses. The vessel was brought to the libelant’s shipyard
by the master and registered owner. He was present when the sur-
vey was made by the Lloyds surveyors, and his instructions were
to comply with their directions, and that was done. 1 find from the
record that no work was done except by the order of the Lloyds sur-
veyors, and only 80 much as was necessary to give the steamer the
class 100 A1, Br. Lloyds; that the labor and materials charged for
were actually furnished, and the prices charged therefor fair and
reasonable. 'When a vessel has been repaired by day’s work, and a
fair price charged therefor, the opinion of experts as to the cost or
value of such work cannot be relied on as furnishing the basis of
recovery. When there is a wide variance between the experts’ esti-
mate and the amount charged, it may tend to throw a doubt upon
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the accura.cy of the account, and ‘subject the items to the severest -
scrutiny, = The record shows that the libelant fornished, on the
demand of Dr. Parker, and with the consent of Hurlburt & Co., a
steam windlass, for which a charge of $525 was made. This wind-
lags was not necessary to put the vessel in the stipulated class of
Lloyds, nor was it ordered by the Lloyds surveyors. It was sup-
plied on the order of Hurlburt & Co., not acting as the agent of the
owners, but on their own behalf, in accordance with the terms of an
agreement entered into between them and Dr. Parker, to whom, on
their own account, they had sold the vessel. It was not furnished
on the credit of the vessel, but upon that of Hurlburt & Co. 'There
should also be deducted from the libelant’s claim an allowance for
the value of the coal taken from the ship’s bunkers at the time she
was stripped for the inspection of the survevors. It was about 50
tons, and the value not stated. For the amount of the bill rendered
after making these deductions, the libelant is entided to a decree.

| e ——— }

THE THOMAS B. GARLAND,
FIFIELD et al. v. THE THOMAS B. GARLAND,
(District Court, D, New Jersey. November 30, 1897.)

SALVAGE——COM'PENSATION——STRANDING
The services of a steamer, worth about $7,000, which was loaded and
- ready to proceed to sea, in pullmg off at high tide, at considerable risk and
some danger to herself, after an unsuccessful attempt at the previous high
tide, a schooner worth $8,000, grounded in the shifting sands on the inner
shoal of the inlet to Great Dgg Harbor, N. J.. held to be salvage services,
for which $500 should be awarded.

This was a libel in rem by John C. Fifield and others against the
schooner Thomas B. Garland to recover compensatlon for salvage
services,

H. H. Voorhees and Henry R. Edmunds, for libelants,
B. C. Godfrey and John J. Crandall, for cla1mants

KIRKPATRICK, District Judge. On the 8th day of May, 1896,
the schooner Thomas B. Garland, in attempting to enter Great Egg
Harbor Inlet, in this distriet, with a cargo of ice consigned to Frank
Champion, of Ocean City, in the county of Cape May, went aground
on what is known as the “Inner Shoal,” on the west side of the chan-
nel. The hour of her grounding was about 5:30 in the afternoon, at
a time when the tide was at the top of the flood. The wind was light,
and the schooner was unable of herself to float. The ebbing tide
made matters worse, and the life-saving crews of the stations on
the near-by land visited the vessel, and were unable to furnish any
relief. The captain and pilot left the ship, and went to Somer’s
Point, which is on the inside of the inlet, across the bay on the main-
land, and there interviewed the captain of the steam tug Nellie Raw-
son, and asked for assistance. The Rawson was loaded and ready to
put to sea, but agreed that if able to reach the schooner, and pull



