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There is another point to be observed in considering the statute un·
der consideration. There is nothing in the same that prohibits·a for-
eign corporation from holding real estate. It is provided that the
contracts of a foreign corporation which fails to comply with the stat-
ute shall be void and invalid as to such corporation; that is, the cor-
poration cannot enforce any contracts it may make. As far as it is
concerned, its contracts are void and invalid. But, as to any person
dmy qualified to enter into such a contract, it is not void or invalid,
and can be enforced by him against the corporation. It would seem,
then, that, until the person who entered into a contract with the for-
eign corporation saw fit to declare the same invalid and void, it must
remain in force. .The sale under a decree of foreclosure of a mortgage
in Montana may not possess all of the characteristics of a judicial sale
under the former equity practices, yet I think it must be classed as
such a sale. See Porn. Eq. JUl'. § 1228. A judicial sale is one made
by the court, and one who bids in the property at such a sale becomes
subject to the orders of the court. Rorer, Jud. Sales, §§ 1-4, 148. The
court q.in enforce a sale so made. It is not proper, then, for a third
party to step in and declare. such a sale and purchase void. The court
has control of this matter. The court only shomd have the right
to declare such a sale void. A judicial sale is made for money unless
otherwise ordered in the decree. I think it would be highly inequi-
table, after a party had paid his money to an officer or commissioner in
pursuance of his bid at a judicial sale, to have some third party step
in and say the contract of purchase is void. The defendant in a fore-
closure suit is not a party to the contract of sale, if it can be called
a contraot, but the court is such a party. The purchaser from such a
defendant stands in no better position than his grantor. The sale in
the case at bar must remain in force unless the contract of sale is
annulled. by the court.
I am aware that the views here expressed are not fully in accord

with those expressed by Judge Deady in the case of Semple v. Bank, 5
Sawy. 88, Fed. Cas. No. 12,659. I am not sure that the statutes of
Oregon at the date of this decision were the same as those of Mon-
tana in regard to foreign corporations. The same considerations bear-
ing upon this question that have presented themselves to this court
were not presented to the learned Judge Deady in that case, and
hence I do not feel that the decision in that case should control this
court in this case. The demurrer is therefore sustained.

BOWLES v. FIELD et a1.

(Circuit Court, D. Indiana. December 31, 1897.)

No. 9,316..
1. CONTRACTS OF MARRIED WOMEN--CONFLICTOF LAW-PUBLIC POLICY.

A promissory note of a married woman, valid under the laws of the state
where made, is binding upon her, and the enforcement thereof is not pre-
cluded by the public policy of the state of Indiana, although under its laws
she was prohibited from making such a contract.
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So BAXE-FoR THE BENEFIT 011' HUSBAND.
In an action on a note ot a married woman, she cannot claim credit there-

on tor the amount of the proceeds applied to the purchase ot property for
her husband, or given to him, or paid In discharge of his obligation, when
she took and retained such obligation.

This was a suit by Frank Bowles against Elizabeth S. Field and
Frank B. Field to foreclose a mortgage on real estate situated in In-
diana, and executed by them, as husband and wife, to secure a note
of Elizabeth Field executed by her in the state of Ohio.
D. W. McKee and Morrow & Goodhart, for complainant.
Addison C. Harris, for defendants.

BAKER, District Judge. After a careful consideration of the ar-
gument and authorities presented on the final hearing, the court still
adheres to the views expressed in Bowles v. Field, 78 Fed. 742. If
it were conceded that the consideration of the note and mortgage in
suit rested upon the notes executed and made payable by the feme
defendant and her husband in the state of Ohio, and that she was
surety for her husband thereon, I am still of opinion that her liabil-
ity, so created, constituted a sufficient consideration to uphold the
note and mortgage in suit. These notes, executed and made payable
in Ohio, were valid and binding obligations there, because by the law
of that state the feme defendant had the same ability to bind herself
by contract as though she had been unmarried. They were the joint
and several obligations of herself and her husband, and as to the
payee each stood as a principal. Nor do I think the public policy of
this state precludes the enforcement of such obligations. The policy
of this state has been to enlarge the rights ofmarried women by re-
moving their common-law disabilities, and, simply because this pol-
icy has not been carried so far here as in many of our sister states, it
cannot well be maintained that the policy of our state is so repugnant
to the more liberal policy of other states that the oourts of the United
States ought to refuse to enforce contracts valid by their laws. The
policy of congress, as disclosed by its legislation touching the rights
and liabilities of married women in the District of Columbia, is the
same as the policy of the state of Ohio. 16 Stat. 45; Sykes v. Chad-
wick, 18 Wall. 141. If there was an irreconcilable conflict in the
public policy of the two states on this subject I should be of opinion
that this court ought to be governed by the more liberal policy indi-
cated by the act of congress rather than by the public policy indicated
by the statutes of this state. The note and mortgage in suit were
executed to secure a loan made by the feme defendant of $4,000.
She alone executed the note, and the mortgage was executed in con-
formity with the law of this state by husband and wife. She re-
ceived a check for that amount at the time, drawn by the complainant
on the Oitizens' Bank of Harrison, Ohio, and the bank paid the check,
and gave her credit for that amount upon its books. On the same
day that she received the check and the credit, she drew four checks
against the money so on deposit in her name. One check was for
'391.12, payable to FrancisM. Hollowell, to payoff a material man's
lien which he had taken upon certain buildings and land belonging
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to, the feme defendant. This lien, in my opinion, was a valid claim
against her. She also drew her check on the Citizens' Bank in favor
of Albert Williams to payoff a mechanic's lien held by him against
her property for $115.15. This was a valid claim against her, and
was rightfully paid off. She also drew her check for $100, payable to
the complainant, to take up a note for that amount, executed by her
in Ohio, for money which she had borrowed on her personal credit,
and for her use, on February 27, 1891. She also drew a check
on the Citizens' Bank for $1,237.47, being the amount of the prin-
cipal and interest of a note executed March 11, 1892, for $1,169.40.
This note was executed at Harrison, Ohio, and was payable to the
complainant at the Oitizens' Bank, Harrison, Ohio, and was signed
by the feme defendant and her husband. There is much conflict in
the testimony in regard to the consideration of this note. I am of
the opinion that to the extent of $482 the feme defendant received the
consideration, and that to the extent of $737.40 it was received by
her husband. I do not, however, think she is entitled to a credit for
that sum -and interest thereon in the present suit, because, in my
opinion, the whole amount of that note was a valid obligation against
her, and she rightfully appropriated the amount of her check to its
payment. On December 5, 1892, she drew a check for $100, payable
to herself, which she admits she received and applied upon a per-
sonalliability of her own. On December 5, 1892, she drew her check,
payable to the complainant, for the sum of $990.45. This check was
drawn to take up certain notes held by the complainant which \\ere
secured by a chattel mortgage executed by her and her husband. The
undisputed evidence shows that the property covered by this chattel
mortgage belonged to Frank B. Field, except one horse named "Fan,"
owned by Mrs. Field, which she valued at $25. If the note secured by
this chattel mortgage represented obligations solely binding upon her
husband, the evidence shows that they were amply secured and were
valid as against him. She paid them off, and took them up. I
know of no principle upon which, having taken up the valid obliga-
tions of her husband, she can claim credit for the money so paid, and
still retain such obligations. A married woman can, if she chooses,
make a gift of her money to her husband, and, if so, why may she not
apply her money to buy or payoff a valid obligation existing against
him? For the money thus applied by her she can claim no credit on
the note and mortgage in suit. On December 3, 1892, she gave her
check to R. D Templeton for $38.37. This was for a valid claim
against her, and she is properly chargeable therefor. On December
6, 1892, she drew her check on the Citizens' Bank for $410, payable
to M. O. Butterfield. This check was deposited by the payee in the
Miami Valley Bank of Hamilton, Ohio, and was forwarded by it to
the Citizens' Bank of Harrison, Ohio, and by the latter bank was duly
paid to the former. The check was in payment of a horse named
"Galvani," and I think the shows that Frank B. Field bought
the horse, and that the debt therefor was his. But, in my opinion,
Mrs. Field cannot claim a credit therefor in this case, because the
complainant was not chargeable at the time the check was paid with
knowledge of the ownership of the horse, or that the check was to
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pay a debt of her husband; Aside from this, I am of opinion that it
would have been the duty of the Citizens' Bank to honor the check
when presented, even if the complainant had known that it was
4rawn to pay a debt of her husband. On December 5, 1892, she drew
her check on the Citizens' Bank, payable to the order of F. B. Field,
for $650. This check was presented by, and was paid to, her hus-
band, and he used the money for his own exclusive benefit. In my
opinion, she had a right to give the money represented by this check
to her husband, if she chose to do so. If she gave the check to him
to draw the money and to bring it to her, and he betrayed his trust,
I do not think the complainant can be charged therefor. The money
drawn out on the above-mentioned checks drawn by her amounts to
$4,032.56, being $32.56 in excess of the amount of the loan, as evi-
denced by the note and mortgage in suit. The exceptions to the mas-
ter's report will therefore be overruled, and there will be a decree
for the principal sum of $4,000, with the interest thereon to this date,
to which will be added an allowance of $500 for attorney's fees. The
decree will be for $6,124.89.

RYAN v. SEABOARD & R. R. CO. et aI.
(Circuit Court, E. D. Virginia. December 4, 1897,)

PROCESS-SUESTITUTED SERVICE.
A suit brought by an assignee of a specified certificate of stock, which

is physically within the district, seeking to. establish his ownership thereof,
and alleging that its custodian had wrongfully refused to deliver it to him.
but fraudulently surrendered it for cancellation, and procured a new cer-
tificate in his own name, and which prays for the delivery to complainant
of the original, and a cancellation of the spurious reissue, states an equit-
able cause of action, and falls within the act of March 3, 1875 (18 Stat. 470)
§ 8, authorizing service of process upon absent defendants by publication
or without the district.

This was a bill in equity by Thomas F. Ryan against the Seaboard
& Roanoke Railroad Company and others to establish title to, and
secure possession of, certain shares of corporate stock.
Henry Crawford, for complainant.
·Wm. A. Fisher and Watts & Hatton, for defendants.

SIMONTON, Circuit Judge. The bill in this case, among other
things, alleges that, in consequence of a pooling agreement made
between certain shareholders in the Seaboard & Roanoke Railroad
Company, one Theodore Cooke, a subscriber thereto, forwarded to
Louis McLane, chairman of the committee, original certificate No.
754, for 153 shares in this company; that he executed in blank an
assignment on the back of the certificate; that subsequently he, for
value, sold, and by a proper instrument in writing assigned, the
certificate N0.754 to complainant; that after his purchase of the
certificate complainant demanded the certificate No. 754 from Mc-
Lane; that McLane refused to return it to him. It then charges that,
after such demand for the return of the certificate, the


