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for the offense charged in the complaint, and, probable cause being
established otherwise than by the indictment, properly directed re-
moval. A number of wholly unnecessary amendments seem to have
been moved for before the commissioner, but their granting or denial
in no way changes the situation. I further concur with the district
judge in holding that the original complaint sufficiently charged an
offense under section 5356. It averred that the offense was com-
mitted in the District of Oolumbia, and all federal courts take judicial
notice that said District is within the exclusive jurisdiction of the
United States. The writ is therefore discharged. Whether the
prisoner will be remanded to the custody from which he was taken,
or be detained in custody by this court pending appeal, will be de-
termined when it appears whether or not an appeal is contemplated.

UNI'rED STATES v. YaNG YEW.
(District Court, E. D. Missouri, E. D. November 23, 18.97.)

1. DEPORTATION OF CHINESE-CERTIFICATE OF IDENTITY.
In order to make a certificate of identity required by Act July 5, ISM,

§ 6 (23 Stat. 115), relating to Chinese immigration, prima facie evidence of
the holder's right to come into this country as a merchant, it must con-
form strictly to the requirements of the statute as to its contents, so as
not to permit of evasion or deception.

2. SAr.lE-MERCHANT-LABORER.
Even if the certificate of identity of a "merchant" of China Is in due form,

he may enter this country only for the purpose of prosecuting his business
as a merchant here; and if, upon his arrival, he immediately proceeds to
and continues in employment as a laborer, such fact has a strong retro-
active bearing as evidence of the Intent with which he came here.

3. SAlliE.
Respondent, a Chinaman, came to this country for the first time in June,

1897. From that time until his arrest on September 9, 1897, under the
statute relating to Chinese immigration, he worked in a laundry in Han-
nibal, Mo. He testified that he had an interest of $1,000 in the Chinese
grocery business conducted under the name of One Lung at 43 Mott street,
New York City. Held, that this did not constitute him a "merchant," under
Act November 3, 1800 (28 Stat. 7), but that he was a "laborer," within sec-
tion 2, and so liable to deportation.

4. SAME-TRICK OR EVASION-VIOLATION OF STATUTE.
It is as much a violation of the Chinese exclusion acts for a laborer, who

by any trick or evasIon secures an entry to our ports, to remain in the
United States, as it would have been to originally land on our shores.

This was a proceeding, under the Chinese exclusion laws, to
procure an order for the deportation of one Yong Yew.
William H. Olopton, U. S. Dist. Atty., and Walter D. Ooles, Asst

U. S. Dist. Atty.
Rufus E. Anderson,. for respondent.

ADAMS, District Judge. Section 13 of the act of congress ap-
proved September 13, 1888 (25 Stat. 476), that:
"Any Chinese person, or person of Chinese descent, found unlawfully in the

United States, or its territories, may be arrested upon a warrant issued upon
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a complaint, under oath, filed by any party on behalf of the United States,
• • ... and when convicted, upon a hearing, and found and adjudged to be
one not lawfully entitled to be or remain in the United States, such person
shall be removed from the United States to the country whence he came.
But any such Chinese person convicted before a commissioner of a United
States court may, within ten days from such conviction, appeal to the judge
of the district court for the district,"
Pursuant to the provisions of this act, complaiut was duly filed

before United States Commissioner Moore charging that the respond-
ent iea Chinese person not born or naturalized in the United States,
and unlawfully in the United States and not lawfully entitled to be
and remain therein. Warrant was duly issued on this complaint,
and the respondent was arrested and brought before the
sioner, where, upon a hearing duly had, it was found and adjudged
that the respondent was not entitled to remain in the United States,
and he was ordered to be deported to the country whence he came.
From this judgment an appeal was duly prosecuted to me, as judge
of this district. .
At the hearing the respondent testified as follows:
"I was born in Hong Kong, China, and am twenty-three years old. I ftrst

came to the United States in June, 1897; I had never been here before. I
went from Hong Kong, China, to Havana, Cuba; and, after remaining in
Havana some time, I came from Havana, Cuba, to New York City, in June,
1897. I went from New York to Quincy, Illinois, and from there to Hannibal,
Missouri. I have been in Hannibal since June, and have been in Sang Woo's
laundry, helping him, as he is Ii friend of mine. Before coming to the United
States, I was a tea merchant in Hong Kong, China. I now have an interest
of $1,000 in the Chinese grocery business conducted under the name of One
Lung at 43 Mott street, New York," .

Further proof shows that the respondent secured entry into the
United States, at the port of New York, under a certificate of iden-
tity issued by the Obinese consul general in Havana, Cuba. In this
certificate, respondent is certified to have been a "merchant" at
Hong Kong from the year 1894. It is therein further certified that
the nature and character of his business was an "exporter of teas,"
and the value of his business is therein certified as follows: "His
share in the firm of We Ohong & Co., Hong Kong, China, $1,000."
The proof further shows that the respondent, soon after his arrival
in this country, in June, 1897, went to Hannibal, Mo., where he
immediately began to work as a laundryman in the laundry of Sang
Woo, and that he continued to so work continuously until September
9, 1897, the date of his arrest by the United States marshal under
the commissioner's warrant. The question is, is this person, under
the proof above detailed, entitled to remain in the United States?
By the provisions of the treaty between the United States and

China promnlgated October 5, 1881 (22 Stat. 826), it was agreed be-
tween the two high contracting parties that the immigration of Chi-
nese labor to this country might be regulated. limited, or suspended,
but not absolutely prohibited. Article 1 of this treaty provides as
follows:
"Whenever, in the opinion of the government of the United States, the com·

Ing of Chinese laborers to the United States,.or their residence therein, affects o!'
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, threatens to affect the interests of that country, or to endanger the good order
of the said country or of any locality within the territory therepf, the govern-
ment' of China agrees that the government of the United States may regulate,
llinit, or suspend such coming or residence, but may not absolutely prohibit it."
;Article 2 of said treaty provides:
"That Chinese subjects, whether proceeding to the United States as teachers,

students, merchants or from. curiosity, together with their. body and household
and Chinese laborers who are no", in the United States shall be

allowed to go and come of their own free will and accord, and shall be accorded
al! the rights, privileges, Immunities, and exemptions which are accorded to
the cltizen$and SUbjects of the most favored nation."
TheLpreamble of the president's proclamation of date October 5,

1881,proniulgating tWs treaty as an accomplish.ed compact between
the two countries, is as, fonows:
"Whereas, the government of the United States, because of the constantly

increasing immigration of Chinese laborers to the territory of the United
Statea, and the embarrassments consequent upon such Immigration, now de-
sires to negotiate a modification of the existing treaties which shall not be
in direct contravention of their spirit: Now, therefore," etc. '
With a view to execute certain stipulations of this treaty, the

congress of the United States, by an act approved May 6, 1882 (22
Stat ;58), enacted, among other things, as follows:
"SectJoJ;l 1. That from and after the expiration of ninety days next after the

passage of this act, and 11nt11 the expiration, of ten years next after the passage
of this act, the coming of Chinese laborers to the United States be, and the
same :1, llereby, suspended; and during sucIi suspension It shall not be lawful
for any Chinese laborer to come, or,. having ,so come after the expiration of
said ninety days, to remain within the United States."
Sec.tion 6 of the last.mentionedact (If ,congress is as follows:
"Thalln. order to the faithful execution Of 'articles 1 and 2 of the treaty in

this act before mentioned [refer:ringto the treaty promulgated on the 5th day
of October, 1881], every Chinese person other than a laborer who may be enti-
tled by said treaty and this act to come within the United States, and who
shall be about to come to the United States, shall be identified as so entitled
by the Chinese government in each case, such Identity to be evidenced by a
certificate issued under the authority of said government, which certificate
shall be in the English language or (if not In the English language) accom-
panied by a translation into English, stating such right to come, and which
certificate shall state the na:me, title, or official rank, If any, the age, height,
and all physical pecllliarities, former and present occupation or profession,
and place of residence in China of the person to whom the certificate is issued,
and that such person is entitled conformably to the treaty in this act men-
tioned to come within the United States. Such certificate shall be prima facie
evidence of the facts set forth therein, and shall be produced to the collector
of customs, or his deputy, of the port in the district in the United States at
which the person named therein shall arrive."
The next legislation on the subject in question is found in an act of

congress approved July fS, 1884 (23 Stat. 115). By the provisions of
this last-mentioned act, section 1 of the act of May 6, 1882, is
amended so as to suspend the immigration of CWnese laborers to the
United States for the period of 10 years after the passage of this
last-mentioned act, and, in the event any CWnese laborer may have
come to the United States, to render it unlawful for him to remain
within the United States. Section 6 of the act of 1882 is amended
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so as to prescribe, as an additional requirement in the certificate of
identity lin the event the person applying for such certificate claims
to be a merchant), that the same shall state "the nature, character
and estimated value of the business carried on by him prior to and
at the time of his application." Such was the legislation on this
subject up to the pas'sing of the act of September 13, 1888, supra. At
the time this bill was pending before congress, a treaty, before then
negotiated between the United States and China, was under consid-
eration of the two governments for ratification or rejection; and the
congress of the United States, in the belief, doubtless, that it would
finally be ratified, undertook in and by the act of 1888 to legislate
in a comprehensive way on this subject, and, in and by the last sec-
tion of the act, repealed the provisions of the prior acts of congress
of May 6, 1882, and July 5, 1884, supra, but in terms provided that
such repeal should take effect upon the ratification of the then pend-
ing treaty. This treaty was never ratified, and as a result the
former acts were not repealed, and the act of September 13, 1888,
went into effect unconditionally. As a result, the legislation on
this subject is somewhat confused. The former acts, in so far as
they are not modified or repealed by implication, are in force; and
the court must consider them, as well as the act of September 13,
1888, already referred to, and the subsequent acts of May 5, 1892, and
November 3, 1893, in order to ascertain what the law is on the srub-
ject in question. Section 1 of the act of May 5, 1892 (27 Stat. 25),
extends the time within which Chinese laborers are prohibited from
coming into this country for a period of 10 years after its passage.
Section 2 of this act provides:
"That any Chinese person or person of ChInese descent, when convIcted and

adjudged under any of said laws [referring to any and all laws then in force]
to be not lawfully entitled to be or remain In the United States, shall be
removed from the United States to China, unless he or they shall make It
appear to the justice, judge, or commissioner before whom he or they are
trIed that he or they are subjects or citizens of some other country, In which
case he or they shall be removed from the United States to such country."

Section 2 of the amended act of November 3, 1893 (28 Stat. 7), de-
fines the terms "laborer" and "merchant," as employed in any and all
of the legislation on the subject, as follows:
"The words 'laborer' or 'laborers,' wherever used In this act, or In the act

to which this is an amendment, shall be construed to mean both skIlled and
unskilled manual laborers, IncludIng Chinese employed In mining, fishing,
huckstering, peddling, laundrymen," etc. "The term 'merchant,' as employed
herein and in the acts of which thIs is amendatory, shall have the follOWing-
meaning and none other: A merchant Is a person engaged in buying and sell·
Ing merchandIse, at a fixed place of bU/iliness, which business is conducted in
his name, and who during the time he claims to be engaged as a merchant,
does not engage In the performance of· any manual labor, except such as Is
necessary In the conduct of hIs business as such merchant."

To illustrate and emphasize the general policy of the laws of the
United States, reference may be appropriately made to the recent
treaty between the United States and China promulgated December 8,
1894. Article 1 provides that for a period of 10 years, beginning with
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the date of the exchange of the ratifications of this convention, the
coming, except under the conditions hereinafter specified (which are
immaterial for the purposes of this case), of Chinese laborers to the
United States, shall be absolutely prohibited. Section 5 of this treaty
recites the legislation of congress of the United States found in the
.acts of May 5, 1892, and November 3, 1893, already referred to, and
contains an agreement on the part of the Chinese government to their
strict enforcement.
From the foregoing provisions of law, it is manifest that, under the

sanction and with the approval of the Chinese government, the United
States has devised and put into operation an internal policy to ef-
fectually prevent the immigration of Chinese laborers into this country,
and to effectually prevent Chinese laborers from remaining in this
country in the event they improperly or unlawfully come here.
Concurrent history, of which the court takes judicial cognizance,
teaches that the mischief sought to be remedied by this legislation
wasto prevent the demoralizing effect upon American laborers of com-
petition with Chinese laborers, and also to prevent the demoralizing
effect of Oriental civilization, habits, customs, and morals upon the
people of this country. In construing such legislation, it is clear that
I must have constantly in mind the mischief sought to be remedied,
and the object sought to' be accomplished. A resume of the legisla-
tion already detailed at some length; so far as applicable to the case
under inquiry, is as follows: That for a period extending at least
10 years after the 7th day of December, 1894, the date of the exchange
of ratifications of the last-mentioned treaty by the two governments
of the United States and China, no Chinese laborer is permitted to
come into this countrY,or, if perchance he may so come, to remain
within the territorial limits of the United States. This prohibition is
limited to laborers. A Chinese "merchant," if he be such within the
definition of that term as found in the act of November 3, 1893, supra,
is permitted to come into this country and remain here; and a cer-
tificate of identity, containing, among other things, the nature, char-
acter, and estimated value of the business carried on by him, is made
prima facie evidence of his right to enter the territory of the United
States as ll. merchant The method of enforcing this legislation is
a trial before a justice, judge, or commissioner of the United States,
and, upon an adjudication that any Chinese person is not lawfully
entitled to be or remain in the United States, a removal of such per-
son from the United States to the country from whence he came.
Respondent claims that, within the meaning of the treaties and laws

aforesaid, he was a merchant in China at the time of his departure
for the United States, and has. produced the certificate of identity
already to, and claims it to be his protection. This is unsatis-
factory for'the following ,reasons: First. This certificate does not
clearly conform to the requirements of section 6 of the act of congress
of July 5, 1884, supra, under the provisions of which it derives what-
ever potency it has. This section provides that, if the applicant
claims the right of entry because he is a merchant, he shall, among
other things, state the nature, character, and estimated value of the
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business carried on by him prior to, and at the time of, his application
aforesaid. The first of these requirements is claimed to have been
met by the following language found in the certificate: "Nature
and character of business in Hong Kong, exporter of teas." This, by
liberal intendment, may be considered as a compliance with the first
requirement. The next requirement is that the certificate shall state
the "estimated value of the business carried on by him prior to, and
at the time of, his application." This is claimed to have been met
by the following statement found in the certificate: "Value of his
share in the firm of We Chong & Co., Hong Kong, $1,000." This
statement is very vague and uncertain. It mayor may not relate
to the business of "exporter of teas," as specified. Itmayor may not
relate to any business "carried on by him." He might have had
an interest of $1,000 in a firm or corporation in whose business he
in no manner is actively engaged, and, from the evidence which 1 have
heard in this and several other cases, I am quite disposed to believe
that such is the case. It is very common practice for Chinese, in
this country, as well as for other people, for that matter, to invest
money in some merchantile pursuit, and devote their personal energies
to other enterprises. Again, even if I am to assume that his interest
in the business of "exporter of teas" is in connection with the house
of ''We Chong & Co.," and that he had a $1,000 interest in that busi-
ness (all of which would be the result of a forced construction of the
language employed in the certificate), this would not be a compliance
with the law. He should have made known "the estimated value of
the business carried on by him," and not "his undivided interest" in it.
Enough has already been said in relation to this matter to show that
the certificate in question is so left as to permit evasion and decep-
tion. This will not do. To make this certificate prima facie evi-
dence of respondent's right to come to this country as a merchant,
it must conform strictly to the requirements of the statute as to its
contents.
The respondent next claims that he was a merchant in New York

at the time of his arrest at Hannibal, Mo., and was therefore not
a laborer, within the meaning of the laws governing the case. He
alone testifies to this fact, and his testimony is entirely unsatisfactory.
He says, "I now have an interest of $1,000 in the Chinese grocery
owned and conducted under the name of One Lung at 43 Mott street,
New York." This evidence, even if 1 felt disposed to credit his un-
corroborated statement, does not constitute him a merchant. It does
not show that he was not engaged "in the performance of any manual
labor except such as is necessary in the conduct of his occupation
as such merchant," as required by section 27 of the act of November
3, 1893, already quoted. Far from this, he was at the time of his
arrest, and had been ever since his arrival in this country, engaged
in the business of laundryman at Hannibal. This makes him a
laborer, within the meaning of section 2, supra. U. S. v. Wong Ah
Hung, 62 Fed. 1005; Lew Jim v. U. S., 14 C. C. A. 281, 66 Fed. 953;
Lai Moy v. U. S., 14 C. C. A. 283, 66 Fed. 955. Again, considering the
public policy of the United States, as asserted and assented to in the
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sev,eraltreaties already referred to between the United States and
the repeated and emphatic declarations of such policy by

tbecongress of the United States, as found in the several acts to
which I have already called attention, I am disposed to so rule this
case as to really subserve that policy. Chinese labor and Chinese
ci,vjlization are not wanted in this country, and, if Chinese laborers
unlawfully secure entry to our ports, they are not entitled to remain
here. This is clearly contemplated and repeatedly expressed in the
several treaties and acts of congress already referred to. Accord-
ingly, I nold that it is as much a violation of the Chinese exclusion
acts above referred to for a laborer, who by any trick or evasion
secures an entry to our ports, to remain in the United States, as it
would have been to originally land on our shores. The certificate of
identity issued to respondent by the Chinese consul at Havana, even
if sufficient in form and substance to constitute a prima facie case
in favor of the respondent's right to enter this country as a merchant,
is at.best but prima facie evidence. It may be controverted. Now,
construing all the legislation on this subject in the light of our in-
terIJ.al policy as already stated, I am disposed to hold that the law,
properly and effectually construed, contemplates that a merchant of
China may enter this country only for the purpose of prosecuting
his b,usiness as a merchant here. He may not, under pretense of
being a merchant, secure entry as such, intending immediately to be-
come and continue a laborer. I do not wish to be understood as hold-
ing that a Chinese person, who has been a merchant in his own coun-
try, and enters the United States in good faith, intending to continue
tbe business of merchandising here, and who in like good faith en-
ters upon that business, but, through advel'sity or other sufficient
cause, is unable to continue, and who enters other employment for
a time, is liable to deportation. But I believe that in all cases when
a Chinese person enters as a merchant, and soon ceases to be one,
and becomes a laborer, the facts should be carefully scrutinized; and
if, as in the case of this respondent, he immediately proceeds to, and
continues in, employment as a laborer, such fact ought to have a
strong retroactive bearing on the intent with which he came here.
And if, from all the facts of the case, it can be determined that he
used his former mercantile occupation as a pretext to come here, with
the real intent and purpose of laboring, only. when here, such former
Qccupation should not shield him, even if his certificate of entry be
correct in form and substance. Such, I think, is the case of this
resp<mdent. Conceding full faith and credit to his certificate of iden-
tity, his conduct, in proceeding immediately to work as a labQrer, and
continuing so to do up to the time of his arrest, belies his pretensions
as a merchant. The prima facie case made by his certificate is over·
come by the facts. He is not lawfully entitled to be or remain in the
United States. An order will be made for his removal from the
United to China, and the same will be executed with all con·
venient speed by the marshal of this district.
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UNITED STATES v. FAY.
(District Court, E. D. Missouri, E. D. November 11, 1897.)

POST OFFICE-SCHEME TO DEFRAUD-INDICTMENT-STATUTE.
A "scheme to defraud," within the scope of Rev. St. § 5480, reiating to

the use of the mails for improper purposes, involves the element of some
piausible device, reasonably calculated to deceive persons of ordinary com-
prehension and prudence; and manifest hoax or humbug, which belies the
known laws of nature, is not an indictable oll'ense under that section.

William H. Clopton, U. S. Dist. Atty.
Chester H. Krum, for defendant.

ADAMS, District Judge (orally). This is an indictment under sec-
tion 5480, Rev. St., charging the defendant witll having devised a
scheme to defraud, involving the use ofthe United States postal estab-
lishment. The scheme, as charged, is to impose upon the credulous
by pretenses that he, the defendant, had some mysterious, superhuman
power; among other things, to penetrate with mental vision into the
bowels of the earth, and discover the location there of supposed hidden
treasures. It is charged in the indictment that, in furtherance of this
scheme,the defendant wrote to one Howard, of Phelps county, Mo.,
advising him of his possession of 'these powers, which he represented
to be higher than mortal, and assuring him that for $'50 he would posi-
tively find certain treasures vainly supposed to be hidden away some-
where underneath the earth's surface on Howard's farm. The money
was paid, the treasures were. not found, and this indictment is the
consequence.
A motion to quash is filed, and defendant's counsel, in support of it,

contends that the facts alleged constitute no scheme to defraud, within
the true meaning of the act of congress on the subject. There is un·
doubtedly a scheme here, but is it a scheme to defraud? Such a
scheme manifestly must involve something in the nature of a plausible
qevice,-some such device as, in itself, is reasonably adapted to de-
ceive persons of ordinary comprehension and prudence. A manifest
hoax and humbug, like a proposition to take a person on a flying trip
to the moon, to fit out a traveler for a submarine voyage to China, or
any other scheme which belies the known and generally recognized
laws of nature, cannot, in the nature of things, deceive any rational
being. I regard the scheme set out in this indictment as one of this

The law in question deals with and contemplates rational
beings. I cannot believe it possible that a rational being, possessed of
ordinary prudence and sagacity, could or would be deceived by any
such irrational, visionary, and stupid pretense as was made by the de-
fendant in this case. Even if the particular pretense and promise held
out to Howard might, by itself, be considered sufficient to deceive an
ordinarily prudent person, the balance of the nonsense found in the
defendant's advertised scheme ought to have been a sufficient warning.
I do not need to refer to it. There is a marked distinction between a
case of this kind, involving, as it does, a physical impossibility, and


