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relied upon by experts in the particular field of the mechanic arts
with which such statistics and tabulations are concerned.

It is further assigned as error that two witnesses (Bowman and
Stanton) called by the plaintiff were allowed to state their opinions
as to whether the fall preceded the fire or the fire preceded the fall.
It is not objected that the witnesses were not experts, and precisely
similar questions had been put by defendant to its own witnesses,
It appeared, however, that neither Bowman nor Stanton saw the
ruins until long after the fire, and defendant insists that their opin-
ions were, therefore, incompetent. This does not necessarily fol-
low. Although the ruins had been pretty well cleaned up, there
were plenty of timber and columns lying down in the bottom, and it is
safe to say that the indications afforded by the condition of the
columns had much to do with the formation of an opinion. The lapse
of time may have rendered the opinion of but little value, but on so
much of the testimony as the record contains we are not prepared to
say that the trial judge should have excluded it altogether.

The only remaining exceptions are to the refusal of the trial judge
to allow defendant’s witnesses Cashman and Freel to express an
opinion as to “how long a fire would burn in the building before the
posts would be weakened,” and as to “what time would elapse be-
fore fire and smoke would appear.” The hypothetical question in-
tended to elicit this information contained, so far as the record
shows, no indication as to whereabouts in the building the fire broke
cut. It is manifest that this is an important—probably the most
important—element in the hypothesis, and, without it, any opinion,
expert or other, would be mere wild guesswork T‘he trial judge
correctly excluded it.

The judgment of the circuit court is affirmed.

UNION ASSOCIATED PRESS v. TIMES PRINTING CO.
BREWER v. SAME,
(Circuit Court, 8. D. New York. October 1, 1897.)

1. ForEIeN CORPORATIONS—SERVICE OF PROCESS—MANAGING AGENT.

In determining whether an agent of a foreign corporation upon whom
federal process is served is a “managing agent” of the corporation, within
the meaning of a state statute providing for such service, the court will give
full consideration to decisions of the state court construing the statute.

2. BAME—STATE STATUTES.

The New York statute providing that service of process upon a foreign
corporation can be effected by serving a resident managing agent, only
when the corporation has property in the state (Code Civ. Proc. § 43"), ap
plies to service of process by a federal court sitting in the state.

These were actions at law, brought, respectively, by the Union As-
sociated Press and Willlam S. Brewer against the Times Printing
Company. The cases were heard on a motion to set aside a service
of process.

Leopold Wallach, for the motion,
H. H. Walker, opposed
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LACOMBE, Circuit Judge. These actions, brought in this court,
were begun by service of the summons on an individual who is con-
cededly not an officer of defendant. Defendant, however, is a foreign
corporation, and it is contended that the person served is its “man-
aging agent” here. It is useful, in all cases, to consult the careful
opinion in U. 8. v. American Bell Tel. Co., 29 Fed. 17, and to restate
the three conditions which it is there said must concur or ce-exist in
order to give the federal courts jurisdiction in personam over a cor-
poration created in another state:

“(1) It must appear as a matter of fact that the corporation is carrying on
its business in the state where it is served with process; (2) that such busi-
ness is transacted or managed by some agent or officer appointed by and rep-
resenting the corporation in such state; and (8) the existence of some local law

making such corporation, or foreign corporations generally, amenable to suit
there, as a condition, express or implied, of doing business in the state.”

The facts are substantially the same as they were in Palmer v.
Chicago Herald, 70 Fed. 886, and warrant the conclusion that the de-
fendant does business within this state; and a local law making such
corporations amenable to suit here is found in section 432 of the New
York Code of Civil Procedure, It is true that the question whether
or not the person served is a managing agent of defendant, within the
terms of that section, is not presented in this case in the same way in
which it was presented in Palmer v. Chicago Herald, although the
facts are practically the same. In the Chicago Herald Case the ac-
tion was begun in the state court, and removed into this court under
special appearance, in order to have the service of the summons set
aside by this court, although upon the same facts that very relief had
been refused by the state court. When this court, therefore, was
satisfied that the corporation really did business here, and had thus
assented to the state regulation as to service of process, it followed
the state court’s finding that those facts supported the conclusion that
the person served was a “managing agent,” within the meaning of the
state statute. The case at bar, however, has not been removed from
the state; it was commenced here; and in determining whether Van
Doren, the person served, was or was not a managing agent, this court
is confronted with no adjudication of the state court made in the
same action, and on the same facts. Nevertheless, full consideration
should be given to decisions of the state court construing the state
statute. An examination of the ¢pinion of the supreme court (gen-
eral term, First department) in Palmer v. Chicago Evening Post, 85
Hun, 403, 32 N. Y. Supp. 992, and of the authorities therein cited,
leads to the conclusion that gervice upon Van Doren was sufficient
to hold the defendant. No sufficient reason for giving the statute a
different construction is suggested, and the motion ig therefore denied.

On Rehearing.
(October 29, 1897.)

Upon reargument defendant contends that, in the former decision
upon the motion to set aside process, this court failed to take account
of section 432 of the Code of Civil Procedure, which provides that
service of process upon a foreign corporation can be effected by service
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upon a resident managing agent only when the corporation has prop
arty within this state, or the cause of action arose within the state.
The cause of action in the cases at bar did not arise within this state,
nor is this court satisfied that the defendant has property here. The
plaintiff, however, contends that the section above cited does not apply
where the question is as to. the sufficiency of service of process of the
federal court. The court is inclined to hold with the defendant upon
this point. The question is by no means free from doubt, but it is
one which had better be finally decided before the time of the court
and jury is consumed by taking testimony upon the merits, rather
than afterwards, especially as, from orders to show cause recently sub-
mitted, it appears that there are a dozen or more of similar actions
against newspapers located in several different states. The motion to
get aside serviee of the summons is granted.

===

FONTANA v, CHRONICLE-TELEGRAPH CO,
(Circuit Court, 8. D. New York. December 11, 1897.)

BERVICE OF ProcESs—FOREIGN CORPORATIONS—RESIDENT AGENTS.

Debts due a foreign corporation from solvent debtors residing in New
York constitute “property within the state,” in the meaning of Code Civ.
Proc. § 432, authorizing service on 8 “managing agent” of a foreign corpora-
tion having property in the state, under certain ecircumstances.

This was an action by Alfred G. Fontana against the Chronicle-
Telegraph Company. The case was heard on motion to set aside
service of summons. '

Paul D. Cravath, for the motion.
H. H. Walker, opposed.

LACOMBE, Circuit Judge. It seems unnecessary to add any-
thing to what was said in disposing of similar motions in Union
Associated Press v. Times Printing Co., 83 Fed. 822, as the facts,
except in ome particular, are substantially the same. It appears,
however, that there are debts due to defendant from solvent debtors
residing in this state. This may fairly be held to be “property with-
in this state,” within the meaning of section 432 of the Code of
Civil Procedure, The motion is therefore denied.

_——0

. GRAY v. SMITH et al.?
(Clrenit Court of Appeals, Ninth Circuit. October 4, 1897.)
No. 359.

1. APPEAL AND ERROR—ERRONEOUS RULINGS—CORRECT JUDGMENT.

If, upon writ of error, upon consideration of the whole findings or facts,
and upon a proper view of the law applicable thereto, the judgment is right,
it will not be reversed merely because the lower court ruled erroneously
upon the law of the case.

A Rehearing denled November 1, 1897,



