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I cannot conceive of any phase of this case that would entltle the plalntiff,
which paid $50 as premium for an ordinary risk, to recover $2,500 for the loss
of property occasioned by the voluntary breach of its plain and express promis-
sory warranty, without any fault on the part of the defendant, and without the
payment of premium for an extrahazardous risk.”

We conclude, therefore, that the allegations of the reply as amend-
ed do not make out a case of waiving this obligation of the policy,
nor do they estop the defendant from pleading it. The demurrer
should be sustained, and it is so ordered.

WESTERN ASSUR. CO. OF TORONTO v. J. H. MOHLMAN CO.
(Circuit Court of Appeals, Second Circuit. October 11, 1897.)
No. 142,

-

. INSURANCE—CONDITION IN PoLicY—BURDEN OF PROOF.

A provision in a policy of fire insurance that, “if a building, or any part
thereof, fall, except as the result of fire, all insurance by this policy on such
building or its contents shall immediately cease,” is a condition subsequent,
and in an action on such policy to recover for destruction by fire of the
goods thereby insured, where the building in which they were contained
fell, the burden is on the insurer to prove as a defense that it fell before the
fire,

SaME—CONBTRUCTION OF PorIcy.

A provision in the descriptive clause of a fire policy on_goods that they are
Insured ‘“while contained in brick building,” ete., does not cast on the insured
the burden of proving, in an action to recover for loss of the goods by fire,
that the building was standing at the time of the fire, where the policy also
contained a separate clause expressly covering the case of a building falling
betfore the fire.

8. SaME—AcTION ON PoLicY—PLEADING.

An allegation in a eomplaint on a fire policy that the “fire did not happen
by * * * reason of any of the causes excepted by the terms of the
policy,” is unnecessary, and does not change the burden of proof.

. SAME—INSTRUCTION. !

The refusal of an instruction that the burden was upon the plaintiff on
the whole case to prove that the property insured was destroyed by fire
was not error, where the evidence showed such fact without conflict, and

the only controverted question was as to Whether the policy had ceased to
be in force before the fire.

5. EvVIDENCE—TESTIMONY OF EXPERT—READING FROM SCIENTIFIC AUTHORITIES.

Upon an issue as to whether a building in which insured property was

contained fell before a fire, or as a result of the fire, a civil engineer, testify-

ing as an expert, may read in support of his opinion excerpts from engineer-

ing books, recognized as standard authorities, giving the tabulated results

of tests made to determine the strength and resisting power of timbers of
the kind used in the-construction of the building.

6. SAME—~EXAMINATION OF EXPERT—HYPOTHETICAL QUESTION.

A question calling for the opinion of an expert witness as to how long a
fire would burn in a specified building before weakening -certain posts,
which omitted any statement of the part of the building in which the fire
originated, was properly excluded.

o
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In Error to the Circuit Court of the United States for the Southern
District of New York.
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This was an action by the J. H. Mohlman Company against the
Western Assurance Company of Toronto on a policy of fire insur-
ance. There was judgment for plaintiff, and defendant brings error.

This case comes here on a writ of error to review a judgment of the circuit
court, Southern district of New York, in favor of defendant in error, who was
plaintiff below. The action was brought to recover loss under a policy of
fire insurance issued by the plaintiff in error, who was defendant below. The
relevant parts of the policy are as follows:

“The Western Assurance Company, in consideration of $65 premium, does
insure for the term of one year from Nov. 12, 189, at noon, to Nov. 12, 1895,
at noon, against all direct loss or damage by fire except as hereinafter provided,
to an amount not exceeding $10,000 on steck [here follows the usual percentage
co-insurance clause], J. H. Mohlman & Co., as now or hereafter constituted,
$10,000 on stock of groceries and other merchandise, not hazardous, hazardous,
and extrahazardous, including all material and supplies, the property of the
assured, or held in trust or on commission, ete., in the event of loss or dam-
age by fire, all while contained in the brick building situate Nos. 339 Green-
wich and 19 Jay St, N. Y. City, occupied solely by the assured. Privileged
to use kerosene 0il or electricity, ete. This company shall not be liable be-
yond the actual cash value of the property. [Here follows the usual clause
as to appraisement and abandonment.] This entire policy shall be void if the
insured has concealed or misrepresented, in writing or otherwise, any material
fact or circumstance concerning this insurance, or the subject thereof, or if
the interest of the insured in the property be not truly stated herein, or in case
of fraud or any false swearing, etc. This entire policy, unless otherwise pro-
vided by agreement indorsed hereon or added hereto, shall be void if the in-
sured now has or shall hereafter make or procure any contract of insurance,
whether valid or not, on property covered in whole or in part by this policy;
or if the subject of insurance be a manufacturing establishment, and it be
operated in whole or in part at night later than ten o’clock; or if it cease to
be operated for more than ten consecutive days; or if the hazard be increased
by any means within the control or knowledge of the insured; or if mechanics
be employed in building, altering, or repairing the within-described premises
for more than fifteen days at any one time; or if the interest of the insured
be other than unconditional and sole ownership; or if the subject of insurance
be a building on ground not owned by the insured in fee simple; or if the
subject of insurance be personal property, and be or become incumbered by a
chattel mortgage; or if, with the knowledge of insured, foreclosure proceed-
ings be commenced, or notice given of sale of any property covered by this
policy by virtue of any mortgage or trust deed; or if any change, other than
by the death of an insured, take place in the interest, title, or possession of
the subject of insurance (except change of occupants without increase of haz-
ard), whether by legal process, or judgment, or by voluntary act of the in-
sured, or otherwise; or if this policy be assigned before a loss; or if illuminat-
ing gas or vapor be generated in the described building (or adjacent thereto)
for use therein; or if (any usage or custom of trade or manufacture to the
contrary notwithstanding) there be kept, used, or allowed on the above-de-
scribed premises, benzine, benzole, dynamite, ether, fireworks, gasoline, greek
fire, gunpowder exceeding twenty-five pounds in guantity, naphtha, nitroglycer-
in or other explosives, phosphorus, or petroleum or any of its products of
greater inflammability than kerosene oil of the United States standard (which
last may be used for lights, and kept for sale according to law, but in quanti-
ties not exceeding five barrels, provided it be drawn and lamps filled by day-
light, or at a distance not less than ten feet from artificial light); or if a
building herein deseribed, whether intended for occupancy by owner or tenant,
be or become vacant or unoccupied, and so remain for ten days. This company
shall not be liable for loss caused directly or indirectly by invasion, insurree-
tion, riot, civil war or commotion, or military or usurped power, or by order of
any civil authority, or by theft, or by neglect of the insured to use all reason-
able means to save and preserve the property at and after a fire, or when the
property is endangered by fire in peighboring premises, or (unless fire ensues,
and, in that event, for the damage by fire only) by explosion of any kind, or
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Hghining; but lability for direct damage by lightning may be assumed by
specific agreement hereon, If a building, or any part thereof, fall, except as
the result of fire, all insurance by this policy on such building or its contents
shallc immediately cease. This company shall not be ligble for loss to accounts,
bills, currency,” etc.

By a rider attached to the policy on or about April 22, 1895, the insurance was
transferred to cover gimilar described property while contained in brick build-
ing Nos. 38-40 North Moore street and 156 Franklin street. On April 30, 1895,
the property insured was destroyed by fire. At or about the time of the fire
the bullding fell, and the issue of fact in the case was whether the fall preceded
the fire, or was itself the result of the fire. Upon this issue the testimony
wag conflicting, and the verdict of the jury was adverse to the insurance com-
pany. The questions presented by the writ of error are solely legal ones, con-
sisting of alleged errors In the charge of the court as given to the jury, in
the court’s refusals to charge as requested, and in its admission of and refusal
to admit evidence.

Michael H. Cardozo and Edgar J. Nathan, for plaintiff in error.
Treadwell Cleveland, for defendant in error.

Before PECKHAM, Circuit Justice, and LACOMBE and SHIP-
MAN, Circuit Judges.

LACOMBE, Circuit Judge (after stating the facts). The trial
judge charged the jury that the burden of proof rested upon the
defendant (the insurance company) to show by a preponderance of
evidence that “the fall preceded the fire”; that “this building did not
fall as the result of fire.” Exceptions to the charge and to refusals
to charge the converse of this proposition sufficiently present the
question of correctness of this ruling. It will not bé necessary to
repeat the text either of the charge or of the requests. The trial
judge construed the clause referring to a fall of the building as a
proviso or condition subsequent defeating any claim of the insured.
If it be such, no one here disputes the proposition that the burden
of proving the happening of the subsequent condition wonld rest
upon the insurer. The defendant, however, contends that the clause
is an exception to the general liability assumed by the insurance com-
pany, and that, therefore, it was for the insured to show that the loss
did not come within the terms of the exception. The general rule
is well expressed by Earl, J., in Slocovich v. Insurance Co., 108 N. Y.
56, 14 N. E. 802:

“Where there is an insurance against a loss by fire, and it is proved or admit-
ted that the property insured has been destroyed by fire, the loss is brought
literally ard exactly within the terms of the policy. If, in such a case, the
"insurance company claims to be exempt from paying the sum insured because
there has been a breach of some condition contained in the policy, or the viola-
tion of some obligation or duty Imposed upon the insured by the law or con-
tract, the burden rests upon it to establish the facts which It thus relies upon
as a defense fo the claim under the policy.”

The diligence of counsel has presented a long array of authorities
bearing upon this assignment of error. The question has been ex-
pressly decided in accordance with defendant's contention in Pelican
Ins. Co. v. Troy Co-op. Asg'n, 77 Tex. 225, 13 8. W. 980, and Insur-
ance Co. v. Boren, 83 Tex, 97, 18 S, W. 484, and in accordance with
plaintiff’s contention in Insurance Co. v. Bamberger (Ky.) 11 8. W,
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595, in Blasingame v. Insurance Co., 75 Cal. 633, 17 Pac. 925, and in
Insurance Co. v. Crunk, 91 Tenn. 376 23 S. W. 140.

In the Texas case the policy contamed the following provisions:

“(1) This company shall not be liable for any loss or damage by fire caused
by means of hurricane. (2) If the buildihg shall fall, except as the result of

fire, all Insurance of this company on it or its contents shall immediately cease
and determine.”

The fire occurred during or immediately following a severe hurri-
cane, which at least partially blew the house down, and there was
evidence tending strongly to show that the fire had its origin in the
breaking of a lamp by falling timbers, The court held:

“The provisions of the policy above noticed are exceptions to the general
lability assumed by appellant, and the petition should have averred that the
fire did not occur from one of the excepted causes. This was necessary to
show a cause of action, for the company did not insure against loss resulting
from a fire caused by a hurricane, nor were its policies binding at all for a loss
caused by fire occurring after the fall of the house, unless the fall was caused
by fire.”

In the Kentucky case the policy contained this clause:

- “This company shall not be liable under this policy for loss and damage if
the building herein described, or any part thereof, fall, except as the result of
fire.”

The jury were instructed that defendant was not liable for any loss
or damage, if the building fell, unless the fall was the result of fire,
and that:

“The burden is upon the defendant to show by the evidence that the building,
or such part thereof as fell, * * * djd not fall as the result of the fire;
and, unless the jury believe from the evidence that the said building, or such
part thereof as fell, did not fall as the result of the fire, they should find for
the plaintiffs.”

These instructions were approved by the appellate court.

In the California case the policy provided that the company should
not be liable for “loss caused by the fall of any building insured, or
containing property insured, by this policy, or by fire ensuing there-
from.” The complainant alleged that all the property was totally
destroyed by fire, but it was not alleged that the loss was not
caused by any of the excepted causes. The complaint was demurred
to on the ground that it contained no such allegation, and the de-
murrer was overruled. On appeal the supreme court sustained the
judgment overruling the demurrer, saying:

“One seeking to recover on an insurance policy must aver the loss, and show
that it occurred by reason of a peril insured against; but he need not aver the

performance of conditions subsequent, nor negative prohibited acts, nor deny
that the loss oecurred from the excepted risks.”

In the Tennessee case the policy provided that:

“If the building, or any part thereof, fall, except as the result of fire, all
insurance by this policy on such building or its contents shall immediately
cease.”

The defendant demurred on the ground that there was no aver-
ment in the declaration that the building insured, or any part thereof,
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did not fall except as the result of fire, The demurrer was over-
ruled, and the supreme court, affirming such decision, says:
“It is not necessary that it should have averred the performance or nonper-

formance of conditious subsequent, nor to have negatived prohibited acts or
excepted risks.”

The burden of proof has been held to rest upon the defendant
under other similar clauses of fire policies; i. e. clauses restricting
in some way the liability of the insurer. So, where it was provided
that the policy should be void in the event of the insured effecting
additional insurance (Clark v. Insurance Co., 9 Gray, 148; Russell
v. Insurance Co., 84 Iowa, 93, 50 N. W. 546); also where it is pro-
vided that the policy should be void if the property was allowed to
remain vacant beyond a limited time (Bittinger v. Insurance Co., 24
Fed. 549); where there was a provision that the policy was executed
by the agent and delivered to the insured upon the condition that it
should not become effective until it was approved by the home office
(Young v. Insurance Co., 59 Conn:. 41, 22 Atl. 32); and where it
was provided that the company should not be liable to make good
any loss or damage by fire which might happen or take place by
means of any invasion, insurrection, ete. (Insurance Co. v. Reynolds,
32 Graf. 613). A clause to the effect that the insurer should not be
answerable for loss by fire which should happen by any explosion is
referred to in two cases cited by defendant (Hayward v. Insurance
Co., T Bosw. 385, 2 Abb. Dec. 349, and St. John v. Insurance Co.,
1 Duer, 871, 11 N. Y. 516) as “an exception to the general language
of the previous clause, by which they promise to make good such
loss or damage as shall be occasioned by fire.” But the point here
raised was not before the court. It was conceded in both cases
that the fire was the result of an explosion, and the word “exception”
is used in the opinions, evidently, not in its technical sense, as con-
trasted with “conditions,” but as a convenient way of expressing the
fact that the insured under such a policy would not be liable for all
losses by fire, ‘This seems clearly indicated by the sentence from
11 N. Y. 518:

“Hence a loss occasioned by invasion, insurrection, riot, and the llke has
usually been found excepted in such policies; and although in this, and per-
haps in policies generally, the exception in this respect is in terms of losses by

fire, the clause would be equally definite and intelligible if those words were
omitted in the clause stating the exception.”

The academic distinction between an exception and a proviso is
thus stated in Bouvier’s Law Dictionary:

“An exception exempts absolutely from the operation of an engagement or
an enactment; a proviso defeats their operation conditionally. An exception
takes out of an engagement or enactment something which would otherwise

be part of the subject-matter of it; a proviso avoids them by way of defeasance
or excuse.” )

It may not be always easy to apply this distinction in practice
(witness the conflicting decisions supra), but no especial help to
the solution of the problem is to be derived from cases holding, as
do some of those cited on the brief, that, when the insurance is
against “perils of the sea,” the burden is upen the insured to show
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that such perils caused the loss; or that, where insurers engage to
be responsible for partial loss only if it amounts to 5 per cent., or
the ship be stranded, the insurer must show loss to the specified
percentage, or that the ship was stranded; nor that, under bills of
lading providing that the carrier should not be liable for loss by
fire while in transit, plaintiff, if he seeks to recover for a fire result-
ing from the carrier’s negligence, must show that negligence affirma-
tively; nor that under a policy insuring against injuries effected
through external, violent, and accidental means the burden is upon
the plaintif to show from all the evidence that the death was
caused by external, violent, and accideptal means. Baker v. Insur-
ance Co.,, 12 Gray, 603; Paddock v. Insurance Co., 104 Mass. 521;
Insurance Co. v. Shaw, 2 Dill. 14, Fed. Cas. No. 14,366; The Neptune,
6 Blatchf, 193, Fed. Cas. No. 10,118; Whitworth v. Railway Co., 87
N. Y. 413; XKaiser v. Latimer, 9 App. Div. 37, 41 N. Y. Supp. 94;
Claflin v. Meyer, 75 N. Y. 260; Lamb v. Railroad Co., 46 N. Y, 271;
Insurance Co. v. McConkey, 127 U. 8. 661, 8 Sup. Ct. 1360.

A pertinent case cited on the brief of plaintiff in error is Sohier v.
Insurance Co., 11 Allen, 336. The policy in that case insured Sohier,
in the language of the opinion—

“Against loss or damage by fire to the amount of $2,500 on his brick and slate
building known as the ‘National Theater, situate on Portland street, Boston,

Mass. This policy not to cover any loss or damage by fire which may originate
tn the theater proper.”

Some provisos against liability for loss by fire which happens by in-
vasion, riot, and the like are in a later part of the policy. The clause
in italics is written in the policy, the rest of the parts quoted being
printed.

The opinion proceeds (the italics infra being our own):

‘“The first question raised by the bill of exceptions is whether the burden of
proof was on the plaintiff to show a loss by fire which did not originate in the
theater proper. This depends upon the construction given to the clause, ‘This
policy not to cover any loss or damage by fire which may originate in the
theater proper.’ If that clause can be regarded as a proviso,—that is, a stipu-
lation added to the principal contract, to avoid the defendant’s promise by way
of defeasance or excuse,—then it is for the defendants to plead it in defense, and
support it by evidence, but if, on the other hand, an exception, so that the
promise is only to perform what remains after the part excepted is taken away,
then the plaintiff must negative the exception to establish a cause of action.
It is not always easy to determine to which class—whether of provisos or
exceptions—a particular stipulation belongs; and this one is certainly very near
the line. But, after careful consideration, the court are of the opinion that this
was an exception to the subject of the contract, and that it put the burden of
proof on the plaintiff. The qualification of the contract to which the parties
agreed is not inserted with any technical formality or precision. But i ¢s found
between the statement of what is insured and the promise to pay in case of loss,
in close connection with, and qualification of, the description of the subject-mat-
fer of the insurance. The provisos are set forth in a different part of the in-
strument. It thus seems to be a direct limitation of the risk against which
fnsurance s effected. The difference would only be a formal one if, instead of
the phraseology actually used, the language of the policy had been, ‘do insure
against loss or damage by fire not originating in the theater proper.” It would
{llustrate the operation of the phrase in question, and show its effect as an
exception, if we suppose it applied to the building insured. If the clause in
the policy had been, “This policy not to cover any loss or damage by fire to
the part of the building used as a theater proper” * #* * this would
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manifestly have been an exception from the subject-matter of the insurance.

And it is in like manner an exception to the risks taken by defendants, when,

in the same part of the policy in which they insure the risk of fire, and in the’
same connection, they state, in substance, that it is only fire which does not
originate in the theater proper against which they ‘nsure,” :

A similar question has been before the courts in actions upon
policies of life insurance, where the contract sued upon contained a
clause that it was to be void if insured died of a disease induced or
aggravated by intemperance, or was to be null ana void if he should
die in, or in consequence of, a duel, or in violation of the laws of any
nation, state, or province; or, where the clause read, “The self-
destriction of the person [insured], whether voluntary or involun-
tary, and whether he be sane or insane at the time, is not a risk
assumed by the company in the contract.” In each of these cases
it was held that the clause contained a condition, and that it was
for defendant to show its breach by a fair preponderance of proof.
Van Valkenburg v. Insurance Co., 70 N. Y. 605; Murray v. Insurance
Co., 85 N. Y. 236; Goldschmidt v. Insurance Co., 110 N. Y. 628, 17
N. E. 871. And a similar rule of construction has been applied in
cases of accident insurance, where the contract provided that the
insuranee should not extend to cover accidental injuries or death
caused by fighting or voluntary exposure to unnecessary danger,
nor while the insured was under the influence of intoxicating drinks.
See Jones v. Association (Iowa) 61 N. W. 485, where the court says:

“Not one of these conditions was to happen prior to the time the contract
between 'the assured and the company should become binding. * * * The
situation then is this: That there was a valid contract of insurance when the
policy issued, but it might thereafter, upon the happening of some of these
conditions, cease to be enforceable. * * * They were each and all mat-
ters of defense available to the defendant, but, not constituting a part of the

plaintiff’s case, the burden did pot rest upon him either to plead or prove them
in the first instance.”

And in Coburn v. Insurance Co., 145 Mass. 226, 13 N. E. 604, where
there was a similar ruling, the court uses this language:
- “Stipulations added to a principal contract, which are intended to avoid the
defendant’s promise by way of defeasance or excuse, must be pleaded in de-
fense, and must be sustained by evidence. They are in the nature of pro-
visos. Exceptions which leave the defendant liable to perform that which
remains after the part excepted is taken away are to be negatived.”

Some remarks of the court in Freeman v. Insurance Co., 144
Mags. 572, 12 N. E. 372, are most pertinent to the case at bar. The
policy insured against bodily injuries “effected through external,
violent, and accidental means, within the intent and meaning of this
contract, and the conditions hereunto annexed.” After the princi-
pal clause followed five provisos and eight conditions. The second
proviso was: “Provided, always, that this policy is issued and ac-
cepted subject to all the provisions herein contained or referred to.”
The third proviso was: “That this insurance shall not extend to any
bodily injury * * * when injury may have happened in conse-
quence of voluntary exposure to unnecessary danger.” The first
condition was: “The party insured is required to use all due diligence
for personal safety,” etc. The last condition provided: “The provi-

83 F.—52
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sions and conditions aforesaid, and a strict compliance therewith
during the continuance of this policy. are conditions précedent to
the making of this contract.” The question presented on appeal
was whether the burden of proof was on the plaintiff to show that
the insured used “all due diligence for personal safety and protec-
tion.,” The court says:

“The rule of pleading in declaring upon a contract which contains an excep-
tion, or a provise, or a condition is stated in Com. v. Hart, 11 Cush. 130, 134,
as follows: ‘If such an instrument contains in it, first, a general clause, and
afterwards a separate and distinct clause, which has the effect of taking out
of the general clause something that would otherwise be included in it, a party
relying upon the general clause in pleading may set out that clause only,
without noticing the separate and distinct clause which operates as an excep-
tion; - but, if the exception itself be incorporated in the general clause, then
the party relying upon it must, in pleading, state it, together with the excep-
tion.” It is a general rule of the law of evidence that it is necessary for a
party to prove the substance of facts which he is required affirmatively to aver
in his pleading. Tt is true that the policy in the case at bar only insures against
bodily injuries effected by the means described ‘within the intent and mean-
ing of this contract, and the conditions hereunto annexed,” but this does not
change the nature of the conditions. The condition we are considering is
essentially an executory stipulation in the form of a condltion that Murray
shall use all due diligence for his personal safety and protection, and it is
the breach of this condition by Murray which the defendant sets up as a
defense. 'We are not aware that it has ever been held that the introduction
of the words we have quoted, or other similar words, into the principal clause
of a policy of insurance, incorporates into this clause the conditions of the
policy, within the meaning of the rule of pleading we have stated; and in some
of the decisions, where it has been held that the defendant must plead, or that
the burden of proof is on him to show, that a representation- was false,-or that
a stipulation contained in a condition had not been complied with, the policy
contained these or similar words in the principal clause. In an action upon a
policy which contains many provisos and conditions there is a practical wisdom
which courts have recognized in compelling the insurance company to allege
and prove the want of compliance with any particular proviso or condition on
which it relies.”’

Examined in the light of these authorities, the clause providing
what shall happen in the event of a fall is not difficult of construction.
It is not in that part of the policy which insures the risk, nor “in
close connection with and qualification of the description of the sub- -
ject-matter of the insurance,” but is placed with the other provisos,
in a different part of the instrument. The mere location of the clause
is, of course, not controlling, but it has been considered as of some
weight in several of the cases cited supra. Nor is it to be construed
as if it were removed from its position among the provisos, and in-
corporated with the clause descriptive of the subject-matter, by the
mere use of the words, “except as bereinafter provided.” To give
these words such an effect would be to incorporate with the descriptive
clause all the provisos as to loss caused directly or indirectly by riot or
invasion, or by neglect of the insured, or by explosion or lightning, or
where there has been other insurance (not notified to ecompany), or
where manufacturing is carried on after 10 p.m., or the building stands
vacant, ete. The overwhelming weight of authority, as will be seen
from the citations supra, is opposed to any such construction. The
most important element, however, in determining whether a particular
clause expresses g condition or an exception is the nature of the clause
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itself. What does this particular clause mean, “If a building, or
any part thereof, fall, except as the result of fire, all insurance by
this policy on such building or its contents shall immediately cease”?
Manifestly, it does not merely provide that the insurer will not be lia-
ble for the particular variety of loss by fire which results from a fall.
It stipulates for very much more, viz. that the contract, which it is
expressly provided shall normally continue for a year, shall, in the
event of a fall, absolutely cease and determine, so that, if a fall shall
take place which in no way injures the property insured, and it be
thereafter destroyed by fire happening otherwise than by fall or from
prohibited causes, the insurer is nevertheless not liable, because an
event has happened which, by agreement of the parties, puts an end
to the contract altogether. It is difficult to see how such a clause can
be construed otherwise than as a condition subsequént.

To the further argument that the words in the descriptive clause,
“while contained in brick building,” etc., made it necessary for the
plaintiff to show that no fall had destroyed the integrity of the build-
ing, a sufficient answer is found in the brief of the defendant in error.
A clause drawn expressly to cover the case of a building falling before
a fire has been inserted in the contract, and it is to be assumed that
the whole intention of the parties on that subject is expressed in such
clause.

The circumstance that the complainant alleged that the “fire did
not happen by * * * reason of any of the causes excepted by the
terms of the policy” did not change the situation in any way. Unnec-
essary allegations in a complaint need not be proved. Murray v. In-
surance Co., 85 N. Y, 239,

It is next contended by defendant that the court erred in refusing
to charge, as requested, that:

“The burden upon the whole case s upon the plaintiff to establish by a
preponderance of evidence that the damage sustained was caused by fire, for
this is the only risk it was insured against under the policy; and, if all the

evidence, when considered together, leaves the jury in doubt as to whether the
damage was caused by fire or not, their verdiet must be for the defendant.”

Manifestly, this is an accurate statement of the law, and presumably
the only reason why the trial judge did not include it in his charge
was because the question it refers to“was completely overshadowed
by the other and more important one which has just been discussed.
There seems to have been no conflict of evidence at all on this branch
of the case. There is no suggestion anywhere in the record that the
“damage was not caused by fire.” The opening page of the brief filed
by plaintiff in error contains this statement: “On April 30, 1895, the
property insured was damaged and destroyed by fire.” The only ques-
tion in the case was whether the fall preceded the fire, thus terminat-
ing the contract, or whether it did not. There was no contention upon
the trial that the ageney which destroyed the property was not the
fire. If the jury had been required to answer specific questions, and
if they had found, first, that the fall did not precede the fire nor re-
sult from it, and had found, secondly, that the damage was not caused
by fire, it would have been the duty of the trial judge, upon motion, to
set aside such finding, since it would be not only against the weight
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of evidence, but wholly unsupported by any testimony in the case.
Under these circumstances it was clearly unnecessary to instruet the
jury as to the academic question upon whom there was imposed the
burden of proving that the damage to the property insured was
caused by fire. The fact was conclusively proved, and no one ques-
tions the accuracy of such proof.

It is next contended that the court erred in refusing to charge the
jury that:

“Hven though the jury find that the fire in the building preceded the fall,

they cannot award the plaintiff any amount for loss following the fall, unless
they find that the fall was the result of fire.”

The amount of the loss was not disputed upon the proof, nor, except
for the suggestion that the fall preceded the fire, and thus caused the
catastrophe, was there any claim that any part of the damage was
caused otherwise than by fire. The court had charged the jury that
the decision of the case “turns upon your conclusion as to a single issue
of fact”; that “the suit was brought to recover a loss which the plain-
tiff alleges it sustained by the burning of its stock of goods,” etc.;
that “the plaintift alleges that on the night of April 29, 1895, while
thig policy was in force, a fire occurred, in consequence of which its
stock of merchandise was nearly wholly destroved”; that, “according
to the theory of the plaintiff,—and there seems to be no dispute about
this upon the evidence,—the loss which the plaintiff is entitled to re-
cover, if it is entitled to recover at all, is the sum of $7,744.77, with
interest,” etc.; that the “simple issue, therefore, for your considera-
tion is that which is presented by this defense: Did the building fall
as a result of fire, or did the fall precede the fire?” These parts of
the charge were not excepted to, and, having thus substantially cov-
ered the point now presented as the proof left it, the trial judge was
under no obligation to instruct again upon the same point in the pre-
cise langnage of the request.

The next group of assignments of error raises the question as to
the propriety of allowing one of the witnesses, a civil engineer, and
expert in heavy construction work, to read excerpts from scientific
books when giving his testimony. The general proposition that
scientific books are not to be read in evidence is a familiar one,
and many citations from text writers and reported cases are found
in the brief of the plaintiff in error. Nearly all the reported cases
deal with medical works, and most excellent reasons for the appli-
cation of the general rule in such cases may be found therein. But
the rule is not of universal application. It would be a reproach to
the administration of the law if it were so. Records of observations
are undoubtedly secondary evidence, but, if all such records were
excluded from the sources of knowledge available to a court of
justice, it would frequently find itself unable to obtain information
which was open to every individual in the community. It was been
held repeatedly that standard life and annuity tables, showing at
any age the probable duration of life, are competent evidence (Rail-
road Co. v. Putnam, 118 U. 8. 554, 7 Sup. Ct. 1); and yet these tables
show merely the deductions from records of past transactions, when
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neither the record of the transactions nor the individual who has
worked out the deductions is called to testify to the accuracy of his
work, or to the conditions under which it was performed. So, too,
almanacs, astronomical calculations, tables of logarithms, interest
tables, weather reports, tables of the rise and fall of the tide, have
been admitted in evidence. In an opinion approving of the admis-
sion of market reports, upon which the commercial world relies, is
found the following pertinent suggestion of Judge Cooley:

“As a matter of fact, such reports, which are based upon a general survey
of the whole market, and are constantly received and acted upon by dealers,
are far more satisfactory and reliable than individual entries, or individual sales
or inquiries; and courts would justly be the subject of ridicule if they should
deliberately shut their eyes to the sources of information which the rest of

the world relies upon, and demand evidence of a less certain and satisfactory
character.,” Sisson v. Railroad Co., 14 Mich. 497.

The particular excerpts complained of in the case at bar are these:
Certain reports of the United States department of agriculture, pre-
pared under the direction of the chief of the division of forestry, con-
tain tables which comprise the results of over 2,000 tests by the
United States government of the crushing strength of different kinds
of timber, prepared expressly to increase the knowledge of timbers
grown in this country for the benefit of merchants and dealers and
builders and engineers. The report is a recognized authority in
the engineer’s profession. From the tables the witness read the
“results of investigation on long leaf pine,” which was the kind of tim-
ber in the posts the cause of whose giving way was the subject of
dispute. The next book produced was Kent’s Mechanical Engineer’s
Pocketbook,—the last edition of 1896,—which, it is not disputed, is
a recognized authority. “Every mechanical engineer,” says the
witness, “has it on his shelf.” From a table in this book, giving
the crushing strength of timber, the witness read a statement of
such strength, per square inch, of the kind of pine of which the posts
were made. The third book is Johnson’s Strains in Frame Struc-
tures, also concededly a recognized authority. - It contained similar
tables, and a similar excerpt was read. That information of great
value is obtained by multiplying such tests and tabulating the results
is surely self-evident. Under the rule contended for, that valuable
information would be available for the use of a court of justice so
long as the men who made the tests and prepared the tabulations
were living and producible, but after their death or disappearance
the information they had gathered would be lost to the court, al-
though available for every one else in the community, and relied upon
by engineers and builders whenever a new structure is in process
of erection. TUpon the precise point here presented the diligence
of counsel has not succeeded in discovering a single authority. We
feel, therefore, no hesitancy in so modifying the general rule as to
hold that, where the scientific work containing them is concededly
recognized as a standard authority by the profession, statistics of
mechanical experiments and tabulations of the results thereof may
be read in evidence by an expert witness in support of his profes-
sional opinion, when such statistics and tabulations are generally
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relied upon by experts in the particular field of the mechanic arts
with which such statistics and tabulations are concerned.

It is further assigned as error that two witnesses (Bowman and
Stanton) called by the plaintiff were allowed to state their opinions
as to whether the fall preceded the fire or the fire preceded the fall.
It is not objected that the witnesses were not experts, and precisely
similar questions had been put by defendant to its own witnesses,
It appeared, however, that neither Bowman nor Stanton saw the
ruins until long after the fire, and defendant insists that their opin-
ions were, therefore, incompetent. This does not necessarily fol-
low. Although the ruins had been pretty well cleaned up, there
were plenty of timber and columns lying down in the bottom, and it is
safe to say that the indications afforded by the condition of the
columns had much to do with the formation of an opinion. The lapse
of time may have rendered the opinion of but little value, but on so
much of the testimony as the record contains we are not prepared to
say that the trial judge should have excluded it altogether.

The only remaining exceptions are to the refusal of the trial judge
to allow defendant’s witnesses Cashman and Freel to express an
opinion as to “how long a fire would burn in the building before the
posts would be weakened,” and as to “what time would elapse be-
fore fire and smoke would appear.” The hypothetical question in-
tended to elicit this information contained, so far as the record
shows, no indication as to whereabouts in the building the fire broke
cut. It is manifest that this is an important—probably the most
important—element in the hypothesis, and, without it, any opinion,
expert or other, would be mere wild guesswork T‘he trial judge
correctly excluded it.

The judgment of the circuit court is affirmed.

UNION ASSOCIATED PRESS v. TIMES PRINTING CO.
BREWER v. SAME,
(Circuit Court, 8. D. New York. October 1, 1897.)

1. ForEIeN CORPORATIONS—SERVICE OF PROCESS—MANAGING AGENT.

In determining whether an agent of a foreign corporation upon whom
federal process is served is a “managing agent” of the corporation, within
the meaning of a state statute providing for such service, the court will give
full consideration to decisions of the state court construing the statute.

2. BAME—STATE STATUTES.

The New York statute providing that service of process upon a foreign
corporation can be effected by serving a resident managing agent, only
when the corporation has property in the state (Code Civ. Proc. § 43"), ap
plies to service of process by a federal court sitting in the state.

These were actions at law, brought, respectively, by the Union As-
sociated Press and Willlam S. Brewer against the Times Printing
Company. The cases were heard on a motion to set aside a service
of process.

Leopold Wallach, for the motion,
H. H. Walker, opposed



