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stantial change is made in the meaning of words in common use, so
as to create a liability for an amount greater than the defendant re-
ceived as the price of the property. Demurrer sustained

NORTH AMERICAN LOAN & TRUST CO. v. & U. S. MORTG.
CO., Limited.

COLONIAL & U. S. MORTG. CO., Limited, v. NOR'l'H AMERICAN LOAN
& TRUST CO.

(Circuit Court of Appeais, Eighth Circuit. December 6, 1897.)
Nos. 911 and 915.

1. CORPORATION SUCCEEDING PARTNERSHIP-AsSUMPTION OF CONTRACTS.
A partnership, which was acting as agent for a foreign mortgage com-

pany in making farm loans, made an agreement with such company to
collect such loans without charge in addition to the commissions received
in making the loans, and to foreclose the mortgages taken, when neces-
sary, without charge for attorney's fees. The partnership was succeeded
in business by a corporation formed by the partners, who were its of-
ficers and directors, which assumed the balance due from the partnership
to the mortgage company on account, and continued the business during
the ensuing five years without further agreement, collecting money, and
foreclosing numerous mortgages for which no charge was made in its
monthly reports. Held, that the corporation must be held to have adopted
the agreement made by the partnership with reference to such services,
and could not, after such a lapse of time, assert a right to compensation
therefor.

2. SAME-EsTOPPEL.
Where a partnership actlng as agent for a mortgage company In making

farm loans agreed to guaranty the title to all lands on which ioans were
made, a corporation organized to succeed to the business of the partner-
ship, lind of which the parties were the officers and directors, which pro-
cured legal services in perfecting such titles without any agreement by the
mortgage 'company to pay therefor, will be held to have aone so in dis-
charge of the obligations of the partnership, no charge having been made
therefor in current accounts rendered to the mortgage company, nor for
several years thereafter.

8. REVIEW ON ERRon-RECORn-OPINION QF COURT.
A memorandum of opinion filed by the trial jUdge is no part of the record

in the case, and assignments of error based thereon, and not supported by
exceptions properly taken and preserved in the record, will not be consid·
ered by the circuit court of appeals. 76 Fed. 623, modified.

In Erro'r to the Oircuit Court of the United States for the District
of South Dakota.
This suit was brought by the North American Loan & Trust Company, a

corporation of South Dakota, hereafter termed the "'l'rust Company," against
the Colonial & United States Mortgage Company, Limited, a corporation of
Great Britain, hereafter termed the "Mortgage Company." Both parties have
sued out writs of error to reverse the judgment of the circuit court, but the
case is before this court for review on a single record. The Trust Company
sued the Mortgage Company to recover the sum of $48,729.45 for services
rendered for and in behalf of the Mortgage Company. It alleged, in substance,
that the Mortgage Company was justly indebted to it to the amount last stated
for commissions which it had earned in collecting moneys due to the Mortgage
Company, and for services rendered by certain attorneys in foreclosing certain
mortgages and In examining titles for the Mortgage Company; also for serv-
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2,610 00

9,772 38

1,315 00

1,866 00
120 00

ices rendered in collecting rents for the latter company. In its answer to
the complaint the Mortgage Company denied all liability to the Trust Company
for any of the alleged items of indebtedness, and averred, in substance, that
the Trust Company had received full compensation for all services in its be-
half rendered. It further averred, in substance, that the Trust Company was
the successor in interest of a co-partnership known as the Dakota Farm-Mort-
gage Company; that the Trust Company and its predecessor in interest, the
Dakota Farm-Mortgage Company, had for some years acted as its agents in
the state of South Dakota in loaning money on real-estate security, and in col-
lecting the principal and interest due on such loans as they matured; that
by the arrangement under which said loans and collections were made by said
agents they received full compensation for their respective services by a com-
mission which was paid by the borrowers, either when the loans were negoti-
ated, or from time to time thereafter, as interest on the loans was paid; that
by the terms of the agreement under which said agency for the loan of
money was created, the agent negotiating the loan was required to guaranty
the title to all lands on which loans were made; that by an agreement entere(l
into with the co-partnership known as the Dakota Farm-Mortgage Company,
which was binding on the Trust Company as its successor in interest, the lat-
ter undertook to foreclose mortgages belonging to the Mortgage Company free
of cost to the latter company for attorneys' fees; and that any moneys which
had been advanced and paid to attorneys by the Trust Company for foreclos-
ing mortgages and for other services were laid out and expended for services
rendered for and in behalf of the Trust Company, and were not a legal charge
against the Mortgage Company. The Mortgage Company also filed a counter-
claim against the Trust Company, wherein it charged that the ':L'rust Com-
pany was justly indebted to it in the sum of $19,881.90 for moneys collected
by the Trust Company as agent, which it had not paid over to its principal.
A reply was filed by the 'rrust Company, and the case, by agreement,
sent to a referee for hearing and report upon all the issues.
In due time the referee made and filed his report, wherein he recommended

the entry of a judgment against the Mortgage Company in the sum of $18,-
421.94. The amounts allowed by the referee in favor of the Trust Company
were as follows:
For services rendered in the foreclosure of mortgages by adver·
tisement ..............................................•. $ 7,075 00

For services rendered in the foreclosure of mortgages by action. 609 55
For services rendered in procuring deeds to lands from the
mortgagors .............................................•
For services rendered in perfecting titles to lands at the public
land office .
For commissions for collecting the principal and interest on
loans .

For services rendered in paying taxes on lands belonging to the
]\{ortgage Company ..................•.••..•..........•..

For services rendered in leasing lands ..•••••••••••••••••••••

Total ..... . . • . . . . . . . . . . . . . . . . . • . . • • • • •• • •• • • • • • • . • • .. $2'2,S67 98
The referee reported that the Trust Company had in its hands the sum of'

$9,445.99, which it had collected for and in behalf of the Mortgage Company,
leaving a balance due to the Trust Company, as above stated, of $13,421.94.
To this report exceptions were filed, and on the hearing of the exceptions

tke circuit court refused to review any of the findings of fact made by the
referee. It held, however, that the referee had erred in his conclusions of
law, and it accordingly directed that a judgment be entered against the Trust
Company, and in favor of the Mortgage Company, in the sum of $9,327.46.
This amount appears to have been arrived at by the court by correcting a
clerical error made by the referee, and by charging the Trust Company with
the sum of $769.16, in addition to the sum of $9,445.1:)9, found by the referee
to be in its hands, and by deducting from the gross amount thus ascertained
the sum of $887.70, which the trial court found the Trust Company was enti-
tled to retain. as a commission for the collection of interest due on certain
loans that had been negotiated by the firm of Donahue & Payne.
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John L. Pyle and A. B. Melville, for North American Loan & Trust
Co.
L. B. French (A. H. Orvis, on the brief), for Colonial & U. S. Mortg.

Co., Limited.
Before BREWER, Circuit Justice, and THAYER, Circuit Judge.

THAYER, Circuit Judge, after stating the case as above, delivered
the opini()ll of the court.
The circuit court held that, upon the state of facts found and re-

ported by the referee, the plaintiff below, the North American Loan
& Trust Company, was not entitled to charge the defendant below,
the Colonial & United States Mortgage Company, Limited, for serv-
ices rendered in foreclosing mortgages, and that it was not entitled
to charge the Mortgage Company a commission for collecting the
principal and interest of loans that had been negotiated for and in
behalf of the defendant company by the Dakota Farm-Mortgage
Company. The circuit court accordingly overruled two findings
made by the referee, designated in his report as findings Nos. 45 and
73, wherein the referee had expressed a contrary view, upon the
ground that said findings, when read in connection with other parts
of the report, were essentially conclustions of law, and in no proper
sense findings of fact. Error is assigne(l because of such action on
the part of the trial court. We are not satisfied, however, that the ex-
ception is well taken. It appears from the report of the referee
that a co-partnership known as the Dakota I!'arm·Mortgage Com-
pany, consisting of several persons, was organized in the year 1882,
at Huron, S. D.; that it became the agent of the defendant Mort-
gage Company in the year 1883 for loaning money in the state of
South Dakota, and for the collection of the principal and interest of
such loans when due; that in May, 1885, one member of said firm
as at first organized retired from the firm, and that two other per-
sons were admitted to membership; that thereafter the reorganized
firm continued the business of the old firm under the same firm name,
and conducted the business in substantially the same way that it
had previously been transacted, and assumed all the liabilities of the
old firm; that the reorganized firm continued to act as agent for the
Mortgage Company in loaning its money until November, 1887, at
which latter date the members of the co-partnership organized a
oorporation under the name of the Dakota Farm-Mortgage Company,
and that all the members of the former partnership became officers
and directors of the corporation when the same was organized; that
the corporation thus organized assumed the balance of account due
to the defendant Mo,rtgage Company, as shown by the last account
which had been rendered by the co-partnership, and thereafter, for
a period of about five years, made reports to the Mortgage Oompany,
in which it made the same charges against the Mortgage Company
for services rendered and expenses incurred in the business of the
agency that had been previously made by its predecessor in interest,
the Dakota Farm-Mortgage Company; that in January, 1891, the
corporation changed its name, and was thereafter known as the
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North American Loan & Trust Oompany; that from the date of it.
organization in November, 1887, until 1892, the corporation never
made any claim in any of the numerous reports which it made to the
Mortgage Company for services rendered in collecting the principal
and interest of loans that had been negotiated by either of the co-
partnerships which transacted business under the name of the Da-
kota Farm-Mortgage Company, but, during the whole of said period,
contented itself with making the same charge for services and ex-
penses which its predecessors in interest had made, and that its
predecessors in interest had never made any charge for the species
of service last aforesaid.
The referee further found that the Mortgage Oompany ceased to

make new loans about the month of April, 1887; that in October of
that year-a month or so before the plaintiff corporation was organ-
ized-it became known that many of the loons previously
which were secured by mortgages, would not be paid, and that it
would become necessary to foreclose numerous mortgages; that, in
view of such fact, and in view of the fact that the co-partnership was
about to become a corporation, L. H. Hole, who was then acting as
general manager of the partnership, and who subsequently became
president of the corporation, entered into an agreement with the
Mortgage Company to foreclose its mortgages, either by suit or ad-
vertisement, as mdght be directed, and that in no case should the at-
torney's fee provided for in the respective mortgages become a lien
or claim against the Mortgage Company, or its patrons, or against
the lands foreclosed in the hands of the Mortgage Company, or its cli-
ents; that thereafter, between the years 1888 and 1891, many mort-
gages were foreclosed by attorneys who were employed by the plain-
tiff corporation, and that in the monthly statements of account there-
after rendered to the Mortgage Company no charge was made for the
services of attorneys in foreclosing mortgages either by suit or by
advertisement.
It is suggested in behalf of the Trust Company that, inasmuch as

the referee may not have reported all the facts which were disclosed
by the evidence, the general statements contained in paragraphs 45
and 73 of the report, to the effect that the plaintiff did not agree "that
there should be no charge for attorneys' fees," and that it did not
agree to collect without charge the principal and interest of loans
where the money was not reinvested, ought to be accepted as ulti-
mate findings of fact, and for that reason not open to review, either
by the trial court or an appellate court. In reply to this suggestion
it is only deemed necessary to say that the referee reported the facts
.which were proven on the trial with unusual fullness and detail, and
it seems evident, from an inspectIion of the report, that the state-
ments contained in paragraphs 45 and 73 are merely conclusions
drawn by the referee from the facts theretofore detailed in his re-
port, the substance of which we have already s.tated. We are fur-
thermore of opinion that the conclusions thus drawn by the referee
were erroneous, and that they were not justified by the conduct, deal-
. lngs, and agreements of the parties as they are disclosed by the re-
port. For a period of about five years the plaintiff company kept
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and observed the agreement which was made by its president, L. H.
Hole, in October, 1887, relative to the foreclosure of mortgages, and
in the meantime it made no charge for legal services rendered in con·
nection with the foreclosure of mortgages, whether they were fore-
closed by action or by advertisement. Moreover, L. H. Hole, the
president of the plaintiff company, who made the agreement of Oc-
tober, 1887, was one of the attorneys who were employed by the plain-
tiff to prosecute the foreclosure suits. When the agreement last re-
ferred to was made, it was doubtless supposed that very much of the
land which would be sold under the mortgages would eventually be
redeemed from sale, and that the attorneys' fe-es earned in foreclosure
proceedings would be paid by the mortgagors when the land was
thus redeemed. But, be this as it may, it is clear, we think, that
after such a long-continued course of dealing, in which the plaintiff
company never asserted any right to attorneys' fees, it is now too
late to interpose such a claim. In view of the plaintiff's conduct, the
conclusion is inevitable that the plaintiff company adopted the agree-
ment which was made by its president shortly prior to its incorpora·
tion, and that the services by it rendered in foreclosing mortgages
were performed in compliance with the terms of that agreement,
which precluded any charge for attorneys' fees.
The same considerations to which we have last adverted apply

with equal force to the claim which the plaintiff prefers for compen-
sation for services rendered in behalf of the Mortgage Company in
collecting the principal and interest of loans. Neither of the co-part-
nerships known as the Dakota Farm·Mortgage Company, to whose
business the plaintiff company ever made a practice of
charging for services of that nature; the arrangement being, ac-
cording to the referee's findings, that the commission received from
borrowers when loan's were negotiated should be regarded as a suf-
ficient compensation for all services that might be rendered there-
after in making collections of either the principal or interest of
loans. The plaintiff company, for five years, pursued the .same prac-
tice which had been followed by its predecessors, and during that
period made collections of principal and interest to the amount of
$181,371.31, without asserting any claim for compensation on ac-
count of such services. Most of the money so collected it has paid
over to the Mortgage Company, and, as the Mortgage Company is
itself an agent for the investment of moneys intrusted to it by its
customers, it is fair to presume that the Mortgage Company has, in
turn, paid the money to the various persons to whom it belongs.
Something was said in argument of the great injustice which would
be done by requiring the plaintiff to collect loans without charge,
after it was denieJ the right of reinvesting the moneys so collected;
but a greater injustice would be done to the Mortgage Company by
requiring it to pay a commission for such collections after it has
paid the money to its customers and clients without any knowledge
that a claim for such commissions would be interposed. In a va-
riety of ways the collection of moneys belonging to the Mortgage
Company may have been a benefit to the Trust Company, but, wheth-
er it did or did not derive a benefit from the collections in question,



BORTH AMERICAN LOAN & TRUST CO. V. COLONIAL & U. S. l\lORTG. CO. 801

it cannot be heard at this late day to make a claim for such services.
It should have compensation for the services while the
same were being rendered, or at least have given notice of its inten·
tion to charge for the same. The fact that it made no such demand
and gave no such notice, but continued to render the services with·
out charge, fully justifies the conclusion that it considered itself in
duty bound to make the collections in question for the purpose of
discharging the obligations which rested upon its predecessors in in·
terest, by whom the loans had been negotiated. We conclude, there·
fore, that the trial court acted properly in overruling the referee's
conclusions, as expressed in paragraphs 45 and 73 of the report, and
in rejecting the claims to which those paragraphs of the report reo
late.
Complaint is further made by the Trust Company of the disallow-

ance by the trial court of the sum of $2,610, which was allowed by
the referee as compensation for services rendered by the Trust Com·
pany in perfacting the titles to certain lands on which money of the
Mortgage Company had been loaned by the co-partnership known as
the Dakota Farm·Mortgage Company. With reference to this con-
tention it may be said that the report of the referee discloses, in sub-
stance, that money of the Mortgage Company was loaned by the
co-partnership under an agreement with the Mortgage Company
which required the co>-partnership to guaranty that the iitles to all
tracts of land on which money might be loaned were perfect in every
respect, and that the mortgages taken thereon in favor of the Mort-
gage Company were a first charge on the land; that c()nsiderable
money was in fact loaned by the c()·partnership ()n land, the title
where()f was not perfect, by reason of some defect in the proceedings
under and by virtue of which the laud had been entered at the public
land office; that doubts arose as to the validity of such entries, and
that the same were suspended by the officers of the land department;
that it became necessary to procure evidence to free said entries
from suspension and perfect the titles; and that L. H. Hole, who
was styled president of the co-partnership known as the Dakota
Farm-Mortgage Comp,any, and who was afterwards president of the
plaintiff company, was one of the attorneys for whose services in
perfecting said land titles the charge now in question is preferred. It
has already been stated that the referee's report further shows that
all the other members of the co-partnership by which the loans on de-
fective titles had been made afterwards. became the officers and
directors of the plaintiff company, and therefore had a direct interest
in curing whatever defects existed in titles to land on wh1ch the co-
partnership had loaned the money of the Mortgage Company. The
referee does not report or find that the services rendered in perfecting
the land titles were rendered in pursuance of an agreement that the
Trust Company should be paid for such services, or that for
such services were made in its monthly reports to the Mortgage Com·
pany contemporaneously with the rendition of such services, or that
any claim was made on that account until the year 1892, when dif-
erences had arisen between the two companies, although the services
in question were rendered during the years 1888, 1889, and 1890.

83F.-51
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Under these circumstances, we are of opinion that the law will not
imply a promise on the part of the Mortgage Company to pay for the
services rendered in perfecting the land titles, but will rather infer
that such services were rendered by the corporation in discharge of
the obligations of the co-partnership. We cannot say, therefore, that
an error was committe9. by the trial court in disallowing this claim,
even on the state of facts reported by the referee.
This disposes of the principal errors which have been discussed, but

two others remain to be noticed. The referee found that the plain.
tiff company had collected for the Mortgage Company the sum of $67,-
896.99, being the principal of loans that were negotiated by the firm
of Donahue & Payne, and that a commission of 3 per cent. thereon,
or the sum of $2,036.90, was a reasonable compensation for the serv-
ices in question. The circuit cou.rt did not disturb this finding of
the referee. Moreover, counsel for the Mortgage Company concede
the TrustCompany's right to compensation for collecting the Donahue
& Payne loans. It seems, however, that in entering judgment on the
referee's report the circuit court disallowed the sum of $9,772.38,
which the referee had allowed as compensation for the collection of
the principal and interest of all loans, including the Donahue & Payne
loans, and that by so doing it deprive9. the plaintiff company of its
commission on the latter class of loans, amounting to $2,036.90. Coun-
sel for the, Mortgage Company have suggested that these commis-
sions were allowed to the plaintiff by the referee in making up his
report on the Mortgage Company's counterclaim, and in stating the
balance of money in the Trust Company's hands which it had not paid
over to the MOi'tgage Company. This suggestion, however, is not
confirmed by a careful examination of the referee's report. In view of
the manner in which the account was stated by the referee in his
report, it seems obvious thatthe commission due to the Trust Company
for collecting the Donahue & Payne loans was not deducted in stating
the balance of collections found to be in the Trust Company's hands.
Again, the referee reported that the plaintiff was entitled to com-

pensation in the sum of $1,366 for paying taxes on land belonging to
the Mortgage Company, or for buying in such lands at tax sales; also
that the Trust Company was entitled to compensation in the sum of
$120 for leasing lands belonging to the Mortgage Company, and for
collecting the rents which accrued under such leases. These findings
by the referee were not disturbed, and in pursuance thereof it seems
clear that the plaintiff company should have received credit for both
of the last-mentioned sums, aggregating $1,486. The result is that
the plaintiff should have received· credit for items aggregating $3"
522.90, which were disallowed by the circuit court, and the judgment
rendered in favor of the Mortgage Company is, to that extent, exces-
sive. It is not necessary, however, to reverse the judgment of the
circuit court because of this error, but, following a practice which was
approved by the supreme court in Railroad Co. v. Estill, 147 U. S. 591,
622, 13 Sup. Ct. 444, and by this court in Commissioners v. Sherwood,
27 U. S. App. 458, 468, 11 C. C. A. 507, and 64: Fed. 103, the error
may be cured by affirming the judgment for the correct amount due
to the Mortgage Company, and disaffirming it as to the residue.
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Concerning the writ of error which was sued out by the Colonial &
United States Mortgage Company, it will suffice to say that the as-
signment of errors accompanying that writ is addressed to certain
views which were expressed by the trial judge in a short "memoran-
dum of opinion" filed in the circuit court, which has been certified to
this court in connection with the record. The opinion in question
forms no part of the record, however, and assignments of" error based
thereon which are not supported by exceptions properly taken at the
trial and preserved in the record cannot be noticed by this court. We
find nothing in the record proper which would enable us to consider
the errors which have been assigned by the Colonial & United States
Mortgage Company, the defendant below, wherefore the writ of error
which was sued out in its behalf in case No. 915 must be dismissed.
It is accordingly ordered that the judgment of the circuit court be
affirmed in the sum of $5,804.56, with interest, and that the residue
of the judgment rendered by the circuit court in excess of that amount
be disaffirmed, and that the costs incurted in this court be equally
divided between the partie..

UNION MUT. INS. 00. T. THOMAS.
«Jircult Court ot Appeals, NInth CIrcuIt. October 4, 1897.)

No. 368.
I. LIBEL AND SLANDER-LIBELOUS PLEADING-PRIVILEGIII.

In a suit on a lite Insurance polley, the detense was that the Insured wu
ltill llving. The company alleged a. conspiracy on the part ot the plalntilr
and her husband, the insured, to detraud the company, and that plaintiff and
her attorneys "have no knowledge or Information whatever of the death of
[Insured], but have alleged that [insured] Is dead, tor the sole purpose ot
carryIng out the agreement, conspIracy, and fraud hereInbefore set out."
HeW llbelous and not privileged.

.. SAME-PRIVILEGED MATTER IN PLEADING-RELATION TO ISSUE.
Matter Inserted In a pleading, to be privileged, must be legitimately re-

lated to the issues, or 10 pertinent to the subject of the controversy that It
may become the subject of inquiry on the trial.

.. BAME-LIBELOUS PLEADING-PROOF 01' MALICE.
Where a charge In a pleading is libelous, no proot ot Malice is necessary

aside from the intrinsic evidence afforded by the libelous charge Itself. and
the circumstances under which It was uttered.

" PLEA FILED BY ATTORNEy-KNOWLEDGE OF CLIENT-PRESUMPTION.
An answer prepared and lUed by the duly-authorized attorney ot a cor-

poration in an action pending against it will be presumed, until the con-
trary is shown, to have been the answer of the corporation, and to contalD
matter authorized by it as Its defense.

In Error to the Circuit Court of the United States for the Western
Division of the District of Washington.
Crowley & Grosscup, R. S. Jones, and B. A. Orowl, for plaintiff in

error.
Harry L. Smith, George H. Walker, and Jesse Thomas, for defend,·

ant in error.
Before GILBERT, ROSS, and MORROW, Circuit Judges.
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GILBERT, Circuit Judge. The plaintiff in error, the Union Mutual
Life Insurance Company, was the defendant in an action for libel.
Its principal assignment of error on the writ of review is that the
circuit court refused to instruct the jury to return a verdict for the
defendant. The facts, so far as they are pertinent to the present
inquiry, are these: In the year 1894 one Johanna C. Martin brought
an action in the state of vVashington, against the insurance company,
to recover upon a policy of insurance issued by the company upon
the life of her husband. The company made answer, denying the
death of the insured, and alleging as an affirmative defense that
the plaintiff in that action and her attorneys had entered into an
agreement and conspiracy to defraud the defendant, and that said
plaintiff and her attorneys "have no knowledge or information what-
soever of the death of said Jonas Martin, but have alleged that the
said Jonas Martin is dead for the sole purpose of carrying out the
agreement, conspiracy, and fraud hereinbefore set out." Jesse
Thomas, one of the attorneys for the plaintiff in said action upon said
insurance policy, thereupon brought an action against the insurance
company for damages, alleging that the matter set forth in said
affirmative defense was libelous. The insurance company, in its
answer to the complaint, relied upon the defenses (1) that the matter
so alleged in its answer to the action upon the contract of insurance
was privileged matter, and was not actionable; and (2) that the same
was inserted in its answer by its attorney without its knowledge or
consent. Upon the same grounds, it is now contended that the cir-
cuit court should have directed the jury to return a verdict for the
defendant.
Contrary to the rule of the English courts, the American courts

have established the doctrine that matter inserted in a pleading in
court is privileged only when connected with the subject-matter
of the litigation. It is perhaps not necessary that it be in all cases
material to the issues presented by the pleadings, but it must be
legitinlately related thereto, or so pertinent to the subject of the con-
troversy that it may, in the course of the trial, become the subject
of inquiry. White v. Nichols, 3 How. 266; Hoar Y. Wood, 3 Mete.
(Mass.) 193; McLaughlin Y. Cowley, 127 Mass. 316; Gilbert v. Peo-
ple, 1 Denio, 41; Sherwood Y. Powell, 61 Minn. 479, 63 N. W. 1103;
Maulsby v. Reifsnider, 69 Md. 143, 14 Atl. 505; Moore v. Bank,
123 N. Y. 420, 25 N. E. 1048. Tested bv this rule, the matter alleged
. by the insurance company in its answer to the suit of Johanna Mar-
tin was not privileged. The issue in the action was whether or not
the insurance company was liable upon the policy. Its defense was
that the insured was still living. Instead of relying upon that de-
fense, it attempted to asperse the character of the attorneys who
were conducting the suit, by charging them with libelous matter,
which, if true, added in no way to the force of its allegation that the
event upon which alone its liability was to attach had not occurred,
to wit, the death of the insured. The matter so alleged was not
pertinent to the issues in the case, and upon motion it was struck
out of the answer by the court. In the case of :Moore v. Bank, supra,
a bank sued its cashier upon his bond for misappropriation of fuuds,
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and alleged that the funds had been misappropriated "by collusion
with the teller." It was held that the allusion to the teller was not
a communication, but was prima facie libelous. In Hyde
v. McCabe (Mo.) 13 S. W. 875, where it had been alleged, in an affida-
vit on a motion to require the plaintiff to give security for costs,
that the affiant believed the plaintiff to be insolvent, and thereupon
the plaintiff's attorney filed a counter affidavit, denying the insol- .
vency, and alleging that the affidavit in support of the motion was
"a corrupt, voluntary, and willful case of false swearing," it was held
that such averment in the counter affidavit was not sufficiently rele-
vant to the issue to be privileged, and that whether or not affiant
made such charge maliciously, without believing it to be relevant,
and without reasonable and probable grounds for such belief, was a
question of fact, which should have been submitted for trial.
It is contended, also, that the court should have instructed the

jury to return a verdict for the defendant, upon the ground that there
was no express evidence of malice. The burden of proving actual
malice, it is true, rested upon the plaintiff; but he was not necessa-
rily required to introduce, aside from the intrinsic evidence afforded
by the libelous charge itself and the circumstances under which it
was uttered, extraneous testimony concerning the state of _mind
or feeling of the members of the corporation towards him, although
such evidence would have been admissible. Elam v. 23
III. 445; Garrett v. Dickerson, 19 :Md. 418, 450; Weaver v. Hendrick,
30 Mo. 502; Briggs v. Garrett, 111 Pa. St. 404, 2 Atl. 513. The court
correctly instructed the jury as follows:
"In a matter of this kind, however, malice may be presumed from the inten-

tional statement of a fact which is not true, and which, at the time the state-
ment was made, was not supported by any evidence or circumstances; in other
words, a statement made without probable cause, U(lt believing it to be true.
You will take the testimony whether this charge was made without probable
cause, and, if it was knowingly made,-willfully made,-you have a right to
infer that it was made maliciously."

It is urged, further, that the evidence proved (and that without
contradiction) that the officers and agents of the insurance com-
pany had no knowledge of the contents of .the answer which the
company's attorneys had filed in the answer to recover upon the in-
surance policy. The corporation had its principal office in the state
of Maine, and its attorney resided in the state of Washington, where
the action was-brought. The answer \vas prepared and sworn to
by the attorney. The only evidence afforded by the record con-
cerning the knowledge which the company had of the contents of
the answer is that of the attorney who prepared it. He stated that
none of the company nor any of its authorized agents knew any-
thing of the contents of the answer before the decision of the mo-
tion to strike the same from the files. As opposed to this statement,
it was proven that, after the present action for libel was com-
menced, the attorney wrote to counsel for the plaintiff as follows:
"The information upon which the answer in the lSuit of Martin v. The In-

surance Co. was drawn came from the home (lffice, and it will be necessary
to carry (In some correspondence, which canDot be done short of sixty days."
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It was shown, moreover, that, prior to the preparation of said an-
swer to the action on the insurance policy, the corporation had sent
to Seattle a special· agent to investigate into the Martin case, and
that he had a conversation the counsel for Mrs. Martin concern-
ing the alleged proofs of the death of the insured. The answer pre-
pared and filed, as it was, by the duly-authorized counsel of the in·
surance company, in an action pending against it, must be presumed,
until the contrary is shown, to have been the answer of the insur-
ance company, and to contain matter duly authorized by it as its
defense. We find no errOl' in the action of the trial court in sub-
mitting to the jury, as it did, the question whether or not that pre-
sumption, so raised by the law, was overcome by the proofs. It is
probable that the jury took the view that, notwithstanding the tes-
timony of the attorney for the insurance company to the effect that
the company had no knowledge of the contents of the answer after
it was prepared, it was nevertheless true, as stated in the attorney's
letter, that the contents were furnished him by the insurance com-
pany, and that he was instructed to insert in the answer the very
defenses which it contained. It is urged by the plaintiff in error
that the letter was erroneously admitted in evidence; that it was a
letter written from the attorney of the plaintiff in error to counsel fO['
the opposing party in the action, and for the purpose of suggesting a
compromise; and that, so far as it contained evidence that the insur-
ance company furnished the contents of the answer, it was hearsay.
But the trial court admitted it in evidence only so far as it contained
matter that tended to impeach the testimony of the witness, and for
that purpose it was clearly adInissible.
It is assigned as error that the court permitted the plaintiff to tes-

tify to certain statements made to him by one Beebe, who claimed
to be an agent for the insurance company, in a conversation had
before the commencement of the Martin suit. It is urged that there
was no competent evidence that Beebe was such agent. We find
nothing in the statements made by Beebe in the conversation as de-
tailed which would prejudice the case before the jury.
But it is unnecessary to rest our decision of this assignment of er-
ror upon that ground: In our judgment, the record contains suffi-
cient evidence that Beebe was, as he represented himself to be,
the agent of the insurance company. The deposition of the secre-
tary of the company states explicitly that in 1894 Beebe was sent 1_

by the company to Tacoma, to investigate the Martin case; Mid
the evidence of the manager of the company is that the relation of
Beebe to the company in the year 1895 was that of "executive spe-
cial," or, in other words, that he was a special agent to look after
all cases where there are losses, and make report to the company.
The judgment will be affirmed, with costl to the defendant in error.
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FISCHER v. LONDON & L. INS. CO.

(Circuit Court, D. Kentucky. January 20, 1897.)

FIRE INSURANCE-CONDI'rIONS-ESTOPPEL-WAIVER.
A policy of fire insurance issued by defendant to plaintiff UpOD merchan-

dise stipulated that the policy, unless otherwise provided by agreement in-
dorsed thereon, should be void "If (any usage or custom of trade or manu-
facture to the contrary notwithstanding) there be kept, used, or allowed,
on the above-described premises, • • Of gasoline, • • ." and that no
representative of the company should have power to waive any provision
except, In certain cases, by Indorsement. In an action on the policy it was
alleged in .the reply that while plaintiff, 11 dealer In stoves, had been in the
habit, according to general custom, of bringing a small quantity of gaso-
line to his store from time to time to illustrate the operation of gasoline
stoves, this practice and custom were well known to defendant's agent who
took the application and Issued the policy, and also, both before and after
Its issue, to the local board of underwriters of which defendant or its agents
were members. Held that, under the terms of the policy, these facts could
not operate against the defendant either as estoppel or waiver.

This was a suit by John Fischer against the London & Lancashire
Fire Insurance Company to recover for the 108S of a stock of goods.
John Barret and Mason Barret, for plaintiff.
A. E. Willson and Morris B. Gifford, for defendant.

BARR, District Judge. This is a suit on a policy of insurance is-
sued by the defendant to the complainant on a stock of goods located
in the city of Louisville, for one year, from the 7th October, 1895,
to the 7th October, 1896. A total loss is alleged of the stock of
goods, and the suit is for the recovery of $3,000, the entire insurance.
The policy covered the following property:
"On stock of merchandise, principally hardware and cutlery, stoves and tin-

ware, and materials used in his business, contained In frame metal-roof building
occnpied by assured as dealer in above-described goods, with privilege to manu-
facture tinware by hand power, and upper floors. occupied and known as 'High-
land Hall,' and situate No. 1,627 Baxter avenue, LoUisville, Ky."
And among other provisions in the policy is this:
''ThIs entire policy, unless otherwise provided by agreement Indorsed hereon,

or added hereto, shall be void if the insured now has, or shall hereafter make
or procure, any other contract of insurance, whether valid or not, on property
covered in whole or in part by this policy; or if the subject of Insurance be
personal property, and be or become incumbered by a chattel mortgage; or if
(any usage or custom of trade or manufacture to the contrarynotwithstandillg)
there be kept, used, or allowed, on the above-described premises, benzine, ben-
zole, dynamite, ether, fireworks, gasoline, Greek fire, gunpOWder, exceeding
·twenty-five pounds In quantity, naphtha, nitroglycerin, or other explosives,
phosphorus, or petroleum, or any of Its products, of greater Infiammability than
kerosene oil of the United States standard (which last may be used for lights
and kept for sale, according to law, but In quantities not exceeding five barrels,
provided It be drawn and lamps filled by daylight, at a distance not less than
ten feet from artificial light)."
And another provision of the policy is this:
''This policy is' made and accepted subject to the foregoing stipulations and

conditions, together with such other provisions, agree:ments, or conditions as may
be indorsed hereon or added hereto; and no officer, agent, or other representa-
tive of this company shall have power to waive any provision or condition or


