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to carry into effect the agreement and the wishes of the clients; that
he commenced and prosecuted the suit to a successful issue with their
consent, and did every act which it was incumbent on him to do in the
premises. But this averment falls far short of an allegation that
Margaret Billings and Margaret Cavner, in consideration of these
services, undertook or agreed to pay to Baxter alone, or to Baxter
and his associates, the same compensation which they had agreed to
pay for the services of Baxter and Yonley; and without such an
allegation the averment is immaterial. When Yonley died, the con:
tract of June 23, 1887, was at an end. It had no force or virtue after
the instant of his decease. Before Margaret Billings and Margaret
Cavner could be bound to pay to Baxter or to him and his associates
the price which they had agreed to pay for the services of Baxter and
Yonley, there must be a new contract between new parties, as com-
plete and definite as that which was originally made. There is no
averment in this bill that there was such a contract. The only legal
effect which the allegations to which we have referred could have
would be to charge Margaret Billings and Margaret Cavner, in a
proper case, with a liability to pay to Baxter and his associates what
their services were reasonably worth. This bill was not brought for
that purpose. It contains no prayer for the recovery of that measure
of compensation. It containg no allegation of the value of the serv-
ices. We are unable to find any ground upon which it can be main-
tained, and the decree below must be affirmed, with costs. It is so
ordered.

FEURER v. STEWART.
(Circuit Court, D. Washington, N, D. November 5, 1807.)

COVENANT OF TITLE—CONSTRUCTION—CONVEYANCE OF TIpE-WATER LoOTS.

The owner of lots situated on a tide-water shore, and by the recorded plat
extending into the water beyond the line of ordinary high tide, sold the same
before the admission of the territory as a state, giving a general covenant
of warranty of title “against all and every person and persons lawfully
claiming the same, or any part thereof.” By the statutes of the territory
the owners of shore property were given certain privileges in its use beyond
the water line, and by usage were permitted to build manufacturing estab-
lishments, extending from the shore to water of navigable depth, and it was
for such purpose that the grantee bought the lots. After its admission, the
state took possession of and used a part of the lots below the line of high
tide. Held, that the covenant must be construed in view of the law under
which the legal title of the submerged portion of the lots was vested in the
general government, for the use of the state, and held to apply only to such
rights and privileges as were incident to the ownership of the lots, subject
to the paramount title of the state, and not as a warranty against such title.

Action by Louis Feurer against Olive J. Stewart on a covenant of
warranty of title in a deed. Heard on demurrer to complaint.
. Cox, Cotton, Teal & Minor and White, Munday & Fulton, for plain-

tiff.
E. 8. Pillsbury and Preston, Carr & Gilman. for defendant.

HANFORD, District Judge. This is an action at law to recover
damages for the breach of a covenant of general warranty of title
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contained in a deed conveying certain lots situated on the shore of the .
harbor of the city of Seattle. The description of the premises eon-
tained in the deed refers to a plat, which shows the lots to be located
partly on the land above the line of ordinary high tide and extending
into the water; and the complaint alleges that in the negotiations for
the sale of the property to the plaintiff, the defendant represented that
said lots extended to deep water, or ship channel. The complaint also
alleges that the lots were purchased by the plaintiff for use as a site
for a large brewing and malting establishment, and that the location
was egpecially valuable for that purpose, which fact was known to
the defendant; and that the space between the shore and deep water
was of greater value than the land portion of the lots. The deed
was executed, and the transaction completed, prior to the date of the
president’s proclamation admitting Washington into the Union as a
state, but after the constitution of the state had been framed and adopt-
ed by the people. The complaint recites that by her deed the defend-
- ant covenanted and agreed with the plaintiff “that she, her heirs,
executors, and administrators, would warrant and forever defend to
the plaintiff, his heirs and assigns, all and singular the premises in said
deed described, with their appurtenances, against all and every person
or persons whomsoever, lawfully claiming or to claim the same, or any
part thereof.” The complaint also charges that the state of Wash-
ington, through its proper officers, has in various ways asserted its
ownership and control of that part of the premises situated below the
line of ordinary high tide, and has surveyed and replatted the same,
thereby appropriating a part of said space for public streets, and has
included a part of the space within the harbor area, and has compelled
the plaintiff to purchase the remainder from the state; and a breach
of covenant is alleged in this: that the defendant has failed to defend
the title to that portion of the premises situated in the water, against
the claims and paramount title of the state. The defendant has de-
murred to the complaint on the ground that the same does not state
facts sufficient to constitute a cause of action. The complaint shows
affirmatively that the plaintiff knew the situation and character of
the premises at the time of his purchase, and he must be presumed to
have known that in law the title to the shore and bottom of this har-
bor was then vested in the United States government, in trust for the
coming state of Washington, and that he could not, by purchase from
an individual, acquire any right to such property maintainable against
the state government. He does not pretend that he was misinformed
as to the facts or the law, and hig atforneys have distinctly disclaimed
any right of action to recover damages for fraud or deceit. He stands
upon his legal rights, to be measured by the terms of the covenant in
the deed which he took from the defendant. Therefore the question
in the case is whether failure of the defendant to defend the plain-
tiff’s title as owner, against the acts and proceedings of the state
government, constitutes a breach of covenant. By the statutes of
‘Washington territory, owners of property extending to the shore of
tide water were authorized to construet and maintain wharves and
warehouses, in aid of commerce and navigation; and by common and
general usage such owners were also permitted to have manufactur-
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ing establishments, covering the space between the shore and water
of sufficient depth for purposes of navigation, and no person other than
the owner of the shore property could lawfully place any building or
structure to interfere with the owner’s rights, which were valuable and
vendible, Such rights, however, were not adverse to the title which
the state, as sovereign, has in the beds and shores of public navigable
waters, because subject and subservient thereto. A shore owner
could convey his title to such property with a covenant of warranty
against lawful claims to the same which might be asserted by other
persons, and become liable for a breach of such covenant. Probably
these were the rights, and such the liability, which the defendant in-
tended to convey and assume by her deed.

When an estate is conveyed by a deed describing it so that the par-
ties must understand therefrom that the estate is subservient to a su-
perior title, which cannot be extinguished nor acquired, the grantee
takes it cum onere, and no right of action can accrue in his favor upon
the covenants in the deed, unless in the covenant the grantor specif-
ically agrees to stand liable for losses resulting from the assertion of
such superior title. If not mentioned in the covenant, it will be pre-
sumed that the parties have made allowance for a known defect of
title in fixing the purchase price, and the grantee, having only paid
for what he gets, cannot afterwards be heard to complain that he has
been damaged by a broken contract on the part of the grantor. This
case iy distinguishable, by its peculiar facts and circumstances, from
all precedents to which my attention has been directed; but the above
propositions are applicable here, and the same are, in a measure, sup-
ported by the following authorities: Co. Litt. (Butler & Hargrave's
Notes; 1st Am. from 19th London Ed.) 384a; 2 Sugd. Vend. (8th Am.
Ed,) 230; Montgomery v. Reed, 69 Me. 510-516; Holmes v. Danforth
(Me.) 21 Atl. 845; Ake v. Mason, 101 Pa. St. 17; Kutz v. McCune, 22
Wis. 628; Barre v. Flemings (W. Va.) 1 8. E. 731. The words of the
covenant seem to indicate an intention in the minds of the parties
to restrict the covenant to correspond to the known situation of the
premises, so that the liability of the vendor shall not be greater than
would be reasonable for her to agsume. The covenant is not to defend
against all lawful claims, but against all persons lawfully claiming or
to claim. Now, the commonwealth is not a person, and its claim of
title is not mentioned specifically, nor is it within the general terms of
the covenant, if the words are to be considered as having been selected
to accurately express the intention of the parties. Rawle, Cov. (5th
Ed., p. 171; McBride v. Board, 44 Fed. 17; In re Fox, 52 N. Y. 535;
U. 8. v. Fox, 94 U. 8. 815-321. If the defendant, by her covenant,
became broadly liable, as the plaintiff now insists, the contract was
ill-advised and improvident on her part, because she at once parted
with her possession, and became liable to return the purchase money
with interest; and the liability was not contingent, but absolute. This
should not free her from an obligation plainly expressed in her con-
tract; but the unreasonableness of the contract, if construed as the
plaintiff insists that it should be, may fairly be taken into account in
drawing a cornclusion as to the meaning of the words employed. There
is no rule to justify a construction of the contract, whereby a sub-
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stantial change is made in the meaning of words in common use, so
as to create a liability for an amount greater than the defendant re-
ceived as the price of the property. Demurrer sustained.

NORTH AMERICAN LOAN & TRUST CO. v. COLONIAL & U. 8. MORTG.
CO., Limited.

COLONIAL & U. 8. MORTG. CO., Limited, v. NORTH AMERICAN LOAN
& TRUST CO.

(Circuit Court of Appeals, Eighth Circuit. December 6, 1897.)
Nos. 911 and 915,

1. CorPORATION SUCCEEDING PARTNERSHIP—ASSUMPTION OF CONTRACTS.

A partpnership, which was acting as agent for a foreign mortgage com-
pany in making farm loans, made an agreement with such company to
collect such loans without charge in addition to the commissions received
in making the loans, and to foreclose the mortgages taken, when neces-
sary, without charge for attorney’s fees. The partnership was succeeded
in business by a corporation formed by the partners, who were its of-
ficers and directors, which assumed the balance due from the partnership
to the mortgage company on account, and contintied the business during
the ensuing five years without further agreement, collecting money, and
foreclosing numerous mortgages for which no charge was made in its
monthly reports. Held, that the corporation must be held to have adopted
the agreement made by the partnership with reference to such services,
and (%ould not, after such a lapse of time, assert a right to compensation
therefor.

2. SaAME—ESTOPPEL. .

Where a partnership acting as agent for a mortgage company in making
farm loans agreed to guaranty the title to all lands on which loans were
made, a corporation organized to succeed to the business of the partner-
ship, and of which the parties were the officers and directors, which pro-
cured legal services in perfecting such titles without any agreement by the
mortgage company to pay therefor, will be held to have done so in dis-
charge of the obligations of the partnership, no charge having been made
therefor in current accounts rendered to the mortgage company, nor for
several years thereafter.

8. Review oN ERROR-—RECORD—OPINION QF COURT.

A memorandum of opinion filed by the trial judge is no part of the record
in the case, and assignments of error based thereon, and not supported by
exceptions properly taken and preserved in the record, will not be consid-
ered by the ecircuit court of appeals. 76 Fed. 623, modified.

In Error to the Circuit Court of the United States for the District
of South Dakota.

This suit was brought by the North American Loan & Trust Company, a
corporation of South Dakota, hereafter termed the ‘“Trust Company,” against
the Colonial & United States Mortgage Company, Limited, a corporation of
Great Britain, hereafter termed the “Mortgage Company.” Both parties have
sued out writs of error to reverse the judgment of the circuit court, but the
case is before this court for review on a single record. The Trust Company
sued the Mortgage Company to recover the sum of $48,729.45 for services
rendered for and in behalf of the Mortgage Company. It alleged, in substance,
that the Mortgage Company was justly indebted to it to the amount last stated
for commissions which it had earned in collecting moneys due to the Mortgage
Company, and for services rendered by certain attorneys in foreclosing certain
mortgages and in examining titles for the Mortgage Company; also for serv-



