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This statement was not absolutely necessary to the disposition
of the case, for it was found that the certificate of the attached
stock was issued to James D. Mowry, the attached debtor, instead of
to James D. Mowry, trustee, by a mistake of the secretary of the
company, which Mowry did not notice at the time, and it may fairly
be inferred from the known facts in the case that the cestui que trust
was also ignorant of it; but the proposition as announced by the
court was referred to in Skiff v. Stoddard, 63 Conn. 198, 26 Atl. 874,
and 28 Atl. 104, as established. It is one which we are satisfied is in
accordance with the general rule, and with the principles of justice,
unless the equitable owner is prevented by an estoppel from show-
ing the truth, or there has been some illegality or violation of a
statutory requirement. Cooper v. Griffin [1892] 1 Q. B. 740. In
this case the facts in the case are so scantily presented in the affida-
vits that it is impossible to say what they are. All that can be
said is that the complainants made out a bare prima facie case, and,
as their statements were not denied by reliable testimony, the order
pendente lite was properly made, and should be continued until it
is ascertained whether Earle Bros. are the equitable owners of the
stock, and, if they are, whether their equities have become subordi-
nate to those of Francis by their laches or by their conduct. The
appellee urges that the complainants had no standing upon the equity
side of the court, because thev had recovered no judgment, and it was
not, therefore, apparent that a resort to equity was necessary. The
general prineiple to which reference is made is not applicable here,
because, as it is declared in Case v. Beauregard, 101 U. 8. 688, “when-
ever a creditor has a trust in his favor, or a lien upon property for
the debt due him, he may go into equity without exhausting legal
processes or remedies”; and “when the bill asserts a lien or a trust,
and shows that it can be made available only by the aid of a chan-
cellor, it obviously makes a case for his interference.” The bill in
this case was one of which the circuit court had jurisdiction. It was
not an original suit, but was ancillary, and was filed on the equity
side of the court for the alleged purpose of preventing injustice to
the complainant by the levy of an execution issuing from the same
court. Freeman v. Howe, 24 How. 450; Krippendorf v. Hyde, 110
U. 8. 276, 4 Sup. Ct. 27. The order is affirmed, with costs.

SANDS v, E. 8. GREELEY & CO.
(Circuit Court, 8. D. New York. August 10, 1897.)

1 RﬁcmvERs—-—INSOLVENT CORPORATIONS — PRESENTATION OF CLAIMS BEFORE
ASTER. :
‘Where abundant notice has been given to all ereditors of the proceedings

before the master, with full opportunity for ail to appear, and the testi-
mony has been taken and closed, and the master's report filed, the proceed-
ings will not be reopened to allow dilatory creditors to appear for the first
time, and make objections, and present testimony.

2 SAME-—COMPENSATION OF ATTORNEYS.

‘Where, pending a receivership, an investigation of the accounts of the
corporation is conducted by an expert accountant retained and paid by cer-
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taln creditors, which investigation results in the realization of a large sum
for the receivership, the expense of such investigation will be charged
against the fund and the disbursements of such creditors in that behalf
repaid to them out of it.

8. BAME—FoREIGN CORPORATIONS—TRANSMISSION OF RECEIVERSHIP Funps.

In view of the settled practice in the Southern district of New York to
pay resident creditors in full out of the funds realized in the state by
ancillary receivers of a foreign corporation before transmitting any funds to
the court of primary jurisdiction, it seems that the whole fund realized can-
not be transmitted before making any distribution, so long as any of the
resident creditors object thereto.

This was an auxiliary suit in equity, wherein receivers previously
appointed in Connecticut for the Conmnecticut corporation of E. 8.
Greeley & Co. were also appointed by this court to take possession
of its assets in this district. See 80 Fed. 195. The cause is now
heard on a motion to confirm the report of the master, and to direct
8 receiver to transmit the balance of funds to the court of primary
jurisdiction in Connecticut.

Frederic G. Dow, for the motion.
John L. Hill and W. B. Putney, opposed.

LACOMBE, Circuit Judge. This is a motion (a) to confirm the
report of the master, and (b) to direct the receiver to transmit the
balance of the funds in this jurisdiction to the court of primary juris-
diction in Connecticut for distribution. Upon the argument there
was practically no objection to the report of the master. Since the
argument a letter has been received from the attorney for several
creditors, whose claims aggregate a little more than $3,000, asking
to be allowed to appear, to file objections, and submit affidavits in
opposition. This request is denied. Abundant notice was given
to all creditors of the proceeding before the master, full opportunity
was given for all to appear, the testimony has all been taken and
closed, and the whole proceeding should not now be reopened to
allow the dilatory creditors to delay the active ones by belated ap-
pearances, objections, and testimony. The report of the master
is therefore confirmed, and the accounts of the receiver settled in
conformity therewith. The allowances for receiver and his coun-
sel are also settled, as suggested by the master, at $5,000 for each,
respectively. Moreover, inasmnch as it appears that by reason of
the investigation of the accounts of the insolvent corporation, which
was conducted by an expert accountant retained and paid by cer-
tain creditors, a large sum of money ($20,000) was realized for the
receivership, it is proper that the expense of such investigation
should be borne by the fund, and not by individual creditors. The
receiver will therefore repay to the attorneys for those creditors their
disbursements for such accountant, which the master reports amount
to $480.25. The motion to allow a further sum to said attorneys
as counsel fee is denied. The allowance to attorneys who con-
ducted the proceedings to recover the $26,000 must be taken as
covering all services other than those of the accountant. When the
accounts, etc., were sent to the master, he was instructed to report
a8 to the claims of creditors. Hearings thereon have been had,
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testimony taken, and proceedings closed. Before the master had
begun his investigations preliminary to a report upon said claims,
suggestion was made that, with the assent of all, the balance of the
funds here would be transmitted to the court of primary jurisdic-
tion. The master, therefore, with the approval of the court, did not
increase his own charge by examining the testimony and reporting
upon the validity of the several claims and the status of each, and
which, if any, might be entitled to priority. It was assumed by the
court and the master, by receiver’s counsel, and by the great bulk
of the creditors, that such transfer of the funds would be assented
to by all, and the affairs of the receivership be thereby promptly
wound up. Greatly to the surprise of every one, however, the cred-
itor represented by Messrs. Putney & Bishop, whose claim amounts
to some $2,300, opposed such transfer, and since the argument a
further protest against said transfer has been received from Fred-
erick M. Littlefield, Esq., representing several creditors whose claims
aggregate some $3,300, and a like protest from counsel for the Gen-
eral Electric Company, a creditor to the amount of some $3,000.
These opposing creditors are residents, and the ground of their ob-
jection is that under the practice in this district resident creditors
are paid in full before any funds are sent out of the state, or dis-
tributed among nonresident creditors. In view of this well-settled
practice, it is difficult to see how the motion to transfer the fund can
be granted over the opposition of resident creditors, even though
they represent but a small fraction of the total indebtedness. The
motion, however, will not be now denied, but held under advisement
until the next motion day (August 18th), in order to afford an oppor-
tunity for the persons interested to arrange for some concert of
action. It seems wiser to do so, since it is quite manifest from pa-
pers submitted that the objecting creditors do not thoroughly under-
stand the situation, and suppose that, if the fund be not transferred,
their claims will be forthwith paid in full. It may be well to set
forth that situation fully.

There is a considerable fund in the hands of receivers in Connecti-
cut. There is also nearly $80,000 within this jurisdiction (subject
to reduction by payments for receiver, counsel, etc., already ap-
proved). The claims of the “resident” creditors aggregate less than
$50,000, and in this district the rule of distribution above referred
to is well settled. There are, however, some creditors, whose claims
aggregate many thousands of dollars, who insist that, although ac-
tually nonresident, they are entitled to share on the same basis as
the resident creditors. The equity upon which this court protects
resident creditors is found in the circumstance that the interference
and intrusion of the federal court has deprived residents of the state
of their remedies under state laws by attachment or similar pro-
cess; that, had this court not interfered, such creditors would have
secured their claims out of the tangible property of the insolvent
within this jurisdiction, and on the strength of which they gave credit
to the insolvent. The nonresident creditors above referred to in-
sist that under the laws of the state they, equally with residents, were
entitled to the same remedies, and that, therefore, their exclusion
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from resort to such remedies gives them the same equity upon distri-
bution. This question has been twice raised in this district, but
never decided. The creditors in both cases came.together, and all
concurred in asking to have the fund transferred to the court of
primary jurisdiction. Should this unsettled question be decided ad-
versely to the resident creditors, the amount of dividends to be re-
ceived by them would be materially altered. Sufficient is at stake
to induce the defeated party to take the case to the court of appeals,
which has never considered the question.

There are, however, nonresident creditors, who were not, at the
time receivers were appointed, in any position to avail themselves
of remedy by attachment, ete., in the state courts. Their claims ag-
gregate many thousand dollars. They insist that the rule of distri-
bution followed in this distriet is inequitable, and not supported
by precedent, and it is quite apparent that they have the means and
the desire to secure a review of any decision of this court by the ap-
pellate tribunal. This question has never been presented to the
court of appeals, and in the condition of the calendars many months
must elapse before a decision in that court could be obtained. More-
over, the question seems never to have been squarely presented or
flatly decided in the supreme court of the United States, and it is a
question which must be continually presenting itself in nearly every
fedéral district in the United States. Under these circumstances
it is quite conceivable that the supreme court might grant a certio-
rari, or even that the court of appeals might certify the question to
the supreme court. Should the case be carried so far, decision
might not be reached for years. Meanwhile the fund would have
to remain in the hands of the receiver, or in the treasury of the
court. Wholly uninformed as to the creditors who proved their
claims in the court of primary jurisdiction, and uncertain as to what
basis of distribution might ultimately be decided upon by the court
of last resort, it is difficult to see how even a partial dividend could
be safely declared. It was undoubtedly an appreciation of these
conditions which induced resident creditors, whose claims aggregate
many times those of the opposing creditors, to agree to a disposition
of the fund which might give them less than they would recover at
the end of a prolonged litigation, but would give them whatever
they were to receive with reasonable promptness. The agreement
which it was supposed had been entered into by all would seem well
calculated to commend itself to all interests, and therefore time will
be given for a fuller discussion of the situation among the creditors,
in the hope that some practical adjustment may be arrived at, which
will not embarrass those whose claims are heavy, while those whose
interests are small are busied settling academic questions for the
benefit of counsel and the future illumination of courts.
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HEATH & MILLIGAN MANUF'G CO. v. UNION OIL & PAINT CO.
(Circuit Court, B, D. Wisconsin. November 20, 1897,)

CONSTITUTIONAL LAW—OBLIGATION OF CONTRACTS—ATTACHMENT.

A state statute providing that, on the making of an assignment by a
debtor within 10 days after the levy of an attachment, the attachment shall
be dissolved, and the property turned over to the assignee (Acts Wis. 1897,
¢. 334), thereby relegating the attaching creditor to a mere judgment and
a participation in the distribution under the assignment, coupled with a re-
lease of any balance not thus satisfied, impairs the obligation of contracts,
as applied to an attachment founded on an indebtedness contracted prior
to the passage of the act.

On petition of the defendant and Frank B. Schutz, assignee thereof
under voluntary assignment for the benefit of creditors, for dis-
charge of an attachment issued out of this court, and release of the
property attached, pursuant to the provisions of chapter 334 of the
Laws of Wisconsin for 1897.

David 8. Rose, for petitioners.
Miller, Noyes, Miller & Wahl, for plaintiff,

‘SEAMAN, District Judge. This action is founded upon an in-
debtedness alleged to have been contracted prior to April 30, 1897,
when the enactment in question came into effect. The writ of at-
tachment was issued and the levy made September 9, 1897, upon an
affidavit on behalf of the plaintiff that the indebtedness was fraud-
ulently contracted by the defendant. Within 10 days thereafter the
defendant executed an assignment for the benefit of creditors in
accordance with the statute, thus bringing the case within the gen-
eral terms of Acts 1897, ¢. 334, that, upon the making of an assign-
ment by a debtor within 10 days after the levy of an attachment,
the attachment and levy “shall be dissolved, and the property at-
tached or levied upon shall be turned over to such assignee or re-
ceiver,” Therefore the prayer of the petition must be granted, un-
less the act is inoperative upon this attachment because it is founded
upon contracts entered into before the passage of the act. If ap-
plication of the statute to such state of facts impairs the obliga-
tions of the contract, it is clearly to that extent in conflict with the
constitution of the United States, and this involves an inquiry which
must be governed by the rules of construction which prevail in the
courts of federal jurisdiction. The decisions of the supreme court
are both numerous and instructive as to various classes of legisla-
tion which are thus inhibited. They clearly establish the doctrine
that taking away substantial remedies for enforcement of the con-
tract, without substituting or leaving an adequate remedy in their
place, impairs the obligation equally with legislation touching the
express terms of the contract; and the opinions define such impair-
ment in broad terms,—as in Bronson v. Kinzie, 1 How. 311, 317, “by
burdening the proceeding with new conditions and restrictions, so as
to make the remedy hardly worth pursuing,”—apparently covering
in their general scope the effect produced by this enactment, when
it is considered in all its bearings, with the restrictions imposed for
obtaining benefit under the assignment.



