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costs," to which the claim. for taxes is alone inferior, cannot be held
to include the cost of keeping and taking care of unproductive prop-
erty for over three years by the receiver. Therefore this court
is of the opinion that the expepses already incurred and paid by the
receiver may be paid out of the assets of the Harney Peak Company,
as well as the claim for taxes, so far as anything now before the
court indicates.
This court, being in possession of the property of the Harney Peak

Company in this district, through its receiver, Albert R. Ledoux, and
the defendant being before the court, and it being the opinion of
the court that the claim for taxes is a valid one, the court ought to
make some order in the premises to protect the rights of all parties
concerned; and it believes that in the interests of the orderly admin-
istration of justice the following order ought to be made: That the
defendant, William H. La Bee, treasurer of Pennington county, S. D.,
immediately restore to Albert R. Ledoux, or his agent, duly author-
ized, the posseS'lion of the property seized by said defendant; that
said receiver, Albert R. Ledoux, his agent, and all persons acting
under and by virtue of his authority, be, and they are hereby, forbid·
den from selling or disposing of any of the assets or property of said
Harney Peak Company within the district of South Dakota, for any
other purpose than the payment of the claim for taxes herein speci·
fied, until the further order of the .court; that said Albert R. Ledoux
shall, within 10 days from the service of a copy of this order upon
said Ledoux or his authorized agent, pay to the treasurer of Penning·
ton county said claim for taxes, and, in default of any money with
which to pay said claim, that said receiver sell so much of the assets
in his possession belonging to the Harney Peak Company, and situated
in the district of South Dakota, as may be sufficient to pay said claim
for taxes, or, if su:fficient personal property cannot be found, that
said receiver sell so much of the real property in his possession in the
district of South Dakota, belonging to the Harney Peak Company, as
may be sufficient to pay said claim for taxes.

COMMONWEALTH TITLE INSURANCE & TRUST CO. v. CUMMINGS et aL
(Circuit Court, D. Montana. November 1, 1897.)

No. 460.
1. EQUITY PLEADING-PRACTTCE IN FEDERAL COURT!l-REQUTSTTE!l OF AN!lWER.

In the federal courts, equity pleading Is not governed by the state codes;
and the answer should deny or expressly admit each material allegation of
the bill, or, If the facts are not within the knowledge of the defendant, his
bellef should be stated; otherwise the answer Is insufficient. .

S. SAME-POWER OF CORPORATION TO CONTRACT-PRESUMPTION.
It Is not necessary for a plaintiff corporation to allege Its authority to

make the contract sued on, or that any corporation under which it claims
had such right, as the contract of a corporation Is presumed to be within its
powers.

S. SAME-AN!lWER OR CROSS BILL-REFORMATION OF INSTRUMENT.
Such matters as mistake or fraud in the execution of a note and mortgage,
whereby they do not express the true contract, should DOt be alleged In the
answer, but In a eross bill for reformation.
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L Parker Veazey, for complainant.
Thos. C. Marshall, for defendants.

KNOWLES, District Judge. In this case the complainant flIed its
bill of complaint, and the defendants have filed their answer thereto.
Complainant has filed its objections to the said answer, and these are
presented for consideration. It appears that, as to some of the alle-
gations in the bill, defendants have made no answer. It was evi-
dently the view of the defendants that a failure to make any answer
to these allegations, as under the code pleadings, admitted the same.
In the federal courts, however, the rule is-as under the equity prac-
tice until modified by the codes-that the defendant, in his answer,
if he chooses to answer, should either deny the allegations of the bill,
or expressly admit them. These allegations could be denied in part
and admitted in part, but the answer could not ignore them. If the
defendant has no knowledge or information concerning any allegation
in a bill, he should so state. In the case of Brown v. Pierce, 7 Wall.
211, the supreme court said:
"The material allegations In the bill of complaint ought to be answered, and

admitted or denied, if the facts are within the knowledge of the respondent;
and, If not, he ought to state what his belief is upon the subject, if he has
any; and If he has none, and cannot form any, he ought to say so, and call
upon the plaintiff for proof of the alleged facts, or waive that branch of the
mntroversy."

The same view is sustained in Story, PI. § 852, and in Beach, Mod.
Eq. Prac. § 334.
An answer admitting the truth of an allegation in a bill could be in-

troduced in evidence to prove the fact alleged. It is held in the case
of Brown v. Pierce, supra, that if the answer fails to make the ad-
mission of the truth of any allegation in the bill, but ignores it, then
the plaintiff is bound to prove the same. If the answer does not fully
traverse or admit any material allegation of the bill, the remedy is
for the plaintiff to except to the sufficiency of the answer.
The question presented in this case, then, is, did the defendants fail

to answer the material allegations of the bill? I think, in many re-
spects, they did. Plaintiff sets forth that Michael and Catherine Cum-
mings were husband and wife. This is neither admitted nor denied.
I think it should have been. The third allegation in the bill is that
the Northwestern Guarantee Loan Company, to whom the note and
mortgage named in the bill was executed, was at the date thereof
a corporation organized under the laws of Minnesota. This should
have been admitted or denied, or the defendants should have stated
that they had no knowledge, information, or belief upon that sub-
ject. The fourth allegation of the bill shows that the last-named
corporation complied with the statutes of Montana in regard to for-
eign corporations, and their right to do business in this state. I do
not think it was necessary that this allegation should have been made.
The contract of a corporation is presumed to be within its powers.
Hence it is not necessary for a plaintiff corporation to allege its power
to contract, or that any corporation under which it claims any right
had such power. Express Co. v. Railroad Co., 99 U. S. 199. It ap-
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pears, then, that this was an immaterial allegation, and required no
answer. The fifth allegation to the bill sets forth the execution of
ten coupon promissory notes, of which six were subsequently paid, etc.
The answer neither traverses nor admits this allegation. It was
defective in this particular. There are certain allegations in the
eighth of the answer which were neither denied nor admit-
ted, and should have been. The allegations in the tenth and four-
teenth paragraphs of the bill contain allegations that should have
been answered or denied.
All of the allegations in the answer which go to show that, through

fraud, defendants were induced to sign a note and mortgage for $6,-
100, when in fact they received but $5,000, and the facts that said
Ide was an agent of the said Northwestern Guarantee Loan Com-
pany, and made these representations at the time defendants signed
the said note and mortgage, and the further fact showing that the
plaintiff in this cause is not an innocent purchaser or assignee at
the same, should be set forth in a cross bill, and a prayer made to
have this note and mortgage reformed to correspond with the truth.
This matter is discussed to some extent in Beach, Mod. Eq. Prac.
§§ 332, 333. It appears to be the better practice to set up such mat-
ters as mistake or fraud in the execution of a note and mortgage,
whereby the same do not express the true contract, in a cross bill.
In the particulars named the exceptions to the answer are sustained.

NEW YORK CO:.\tMERCIAL CO. v. FRANClS et at.
(Circuit Court ot Appeals, second Circuit. December 1, 1897.)

No. 69.
1. CORPORATIONS-RIGHTS OF EQUITABLE OWNER OF STOCK-ATTACHMENT BY

CREDfTOR OF NOMINAL OWNER.
Neither by the general rule nor under the decisions of the state courts of

Connecticut is the beneficial owner of stock in a corporation precluded from
asserting his right thereto by the mere fact that he has permitted it to stand
on the books of the corporation in the name of another, as against an at-
taching creditor of the nominal owner.

2. EQUITy-INJUNCTION-BILL TO PROTECT ATTACHMEN'r LIEN.
A plaintiff in an action in the state court, who has, by attachment, ob-
tained a lien on property alleged to belong to the defendant, may,
pending the action, and before judgment, maintain a bill on the eqUity
side of the United States circuit court to protect such lien by preventing
the threatened sale of the property under an execution issued from that
court, whereby the plaintiff's lien would be iost.

Appeal from the Circuit Court of the United States for the Dis·
trict of Connecticut.
Bill by the New York Commercial Company against Henry H.

Francis and others. From an order g-ranting an injunction pendente
lite, defendant Francis appeals.
On June 4, 1896, Henry H. Francis, of Connecticut, brought sult In the proper

state CQUrt ot Connecticut against Joseph P. Earle, of New York, to recover a
claim against him individually, and attached 76 shares of the stock of thp
Seamless Rubber Company, a Connecticut corporation, which stock stood upon
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