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of the pivoted arms constitute a COLupressor; in neither are the
bearing-pieces brought inwardly to encircle and bear against the
&taves of the barrel; in neither is there a device for holding the
bearing-pieces rigidly in position against the staves. The novel
feature of the claims consists in placing the counterbalauced ring
upon the outside of the arms so as to bring the bearing-pieces rigidly
against the staves of the barrel. The defendants do not use this
construction. The hoop of the defendants as first used was, as be-
fore stated, pivoted to a separate and independent standard and not
to one of the moving arms, as described in the specification and fifth
claim. The bill is dismissed.

PH<ENIX IRON-WORKS CO. v. NEW YORK SEOURITY & TRUST 00. et a.
(Olrcuit Court of Appeals, Sixth Circuit. December 7,1897.)

No. 529.
MORTGAGES-AFTER-AcQUIRED PROPERTy-CONDITIONAL BALES.

Machinery constituting the complete steam plant and motive power of l'l
street railroad, when placed in its power house, becomes an Integral part
of the property, as a railroad system, and passes under a mortgage, preVi-
ously executed and recorded, covering the entire road and plant, constructed
and to be constructed, though such machinery was placed in the building-
under a contract by which the seller reserved title until full payment was

therefor, which payment has never been made.

Appeal from the Circuit Court of the United States for the Dis-
trict of Kentucky.
Bill was tiled in the court below September 16, 1895, for forecl06ure of mort-

gage executed by the Capital Railway Company, a corporation organized under
the laws of Kentucky, with its principal office and business in the city of
Frankfort, in that state, in favor of the New York Security & Trust Company,
the original plaintiff in the court below; the same being a trust mortgage. The'
complainant is a corporation organIzed under the laws of the state of New
York. The Capital Railway Company, the defendant, under authority con-
ferred by its articles of incorporation, executed a mortgage on its franchise
property and railway plant, of date September 26, 1893, to secure 70 bonds,
In the sum of $1,000 each, bearing date November 1, 1893, and payable Novem-
ber 1, 1913, with interest until paid at the rate of 6 per cent., payable semi-
IUlnually. 'Phis mortgage was acknowledged and recorded in the proper office.
as required by law, October 16, 1893. The description of the property included
in the mortgage is as follows: "All and singular, the aforesaid railroad of the
said party of the first part, constructed and to be constructed, and situate, ly·
lng, and being in the city of Frankfort and in the county of Franklin and state
of Kentucky, together with all the real and personal property and income of
the saier party, its lands, tenements, hereditaments, rights of way, fixtures,
buildings, structures, road, switches, turnouts, ties, motors, cars, carriages,
rolling stOCk, equipments, machinery, tools, implements, materials, chattels,
privileges, franchises, rig'hts, interests, appendages, appurtenances, incomes,
rents, resources, benefits, investments, assets, and estates, legal and equitable.
which are now owned, and shall hereafter be owned or acqUired, by the said first
party, or in any way belonging to or appertaining to its said railroad." The ap-
pellant, the Phceni]C Iron-\Vorks Company, intervened by petition in the case,
and asserted a lien, prior to that of the mortgage, on certain machinery placed
in the power house of the railway company, consisting of engine, stack, boiler,
pump, ere., constituting the steam plail't, and furnishing the motive power for
the railroad. 'The Capital Railway Company had a contract with lI'rank Whit·
ley to construct its lines and erect its power house, and furnish and set up ita
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circuit judge rested his decision in the case upon
First. That the machinery constituting the steam

steam plant; and the machinery In question. was furnished by the Intervening
petitioner, under contract with Whitley, with the approval of t'he railway com-
pany. It Is not claimed that the trustee In the mortgage was a party to
the contract, or bound by it. The lien claimed is for $2,136.66, the balance due
on the contract price from Whitley to the Phcenlx Iron-'Vorl,s Company; and
priority for this debt over the lien of the mortgage is claimed under the con-
tract made at the time between "Whitley and the intervening petitioner. The
contract, so far as its stipUlations affect the now to be decided, is as
follows: "It Is further agreed that the title to said machinery shall remain in,
and does not pass from, the Phcenix Ironc'VOl'ks Oompany, nntil.full payment
is made in cash. Promissory notes or bills of exchange shall be deemed pay-
ment only when paid at maturity; and, in default of pa;j'll1ent as herein agreed,
the Phcenix Iron-Wo'l'ks Company, or their agent or attorney, may take posses-
sion of and remove said machinery without legal process, which taking shall
not constitute a waiver of its damage for such default in payment. The said
chattels shall not become or be deemed part of any real estate." The contract
was made subject to the approval of the railway company, and was subse-
quently modified by agreement between Whitley, the railway company, and the
Phcenix Iron-Works Company, with the express stipulation that the modification
was not to affect the general provisions of the original contract. The machinery
was furnished between November 15. 1800, and December 9, 1893, although It
was not completed by final test until the early part of 1894. The machinery
furnished by the Phcenix Iron-Works Company, and put in place for the railway
company, constituted a complete steam plant. The machinery, as stated, was
erected in the power station house .the defendant railway company. As will
be observed from the dates, this machinery was furnished and set up in the
power house subsequently to the execution and registration of the mortgage:
and the intervener was, of course, affected with constructive notice of the mort-
gage thus registered. The mortgage contained the usual after-acquired prop-
erty clause, and we do not understand that It Is disputed that the mortgage
covered this property. The insistence Is that the machinery constituting the
steam plant In the power house passed under the lien of the first mortgage.
subject to the reservation of title in accordance with the contract between the
intervener and Whitley, as before stated. 'l'he conrt:ract between the Phcenix
Iron-Works Company and Whitley was not recorded. Under the original con-
tract, Whitley, the contractor with the Capital Railway Company. was to be
paid In cash from time to time during the of the work. The company
was, however, unable to make cash paymenl1:s;und after the work was partly
completed" the 70 bonds secuTed by the mortgage were delivered to ""hltley In
lieu of the cash payments orIginally contemplated, and were used by WhItley
to raIse money wIth which to complete and pay for the work done under his
contract. 'l'he bonds were disposed of to different persons, mainly as col-
lateral security for louns, and are now In the hands of innocent holders, who
have, In one form and another, advanced cash for the same. The machineQ'
was set up In the house In the usual way, on brick foundations, and, of
course, not attached to the building otherwise. The court below adjudged that.
as betweelli the Intervening petitioner and the railway company, the contract
created a lien In favor of the petitioner upon the machinery furnished, but
further adjudged that this lien was inferior to the lIen of the general mortgage;
and the case Is brought here by appeal. The conclusions of the circuit judge
were stated Ina written opinIon now published. 77 Fed. 529.
D. W. LIndsey, for appellant.
Hornblower, Byrne, Taylor & Miller and T. L. Edelen, for appellee

New York Security & Trust Co.
Before TAFT and LURTON, Circuit Judges, and District

Judge.

CLARK, District Judge, after stating the case, delivered the opinion
of the court.
The learned

two grounds:



PHCENIX IRON-WORKS CO. V. -NEW YORK SECURITY & TRUST CO. 759

plant and motive power, without which the railway company could
not be operated, became, when furnished, an· essential, integral part
of the railway system, and, being a part of the original construction
work, passed directly under the terms of the general mortgage, and
that the stipulation in the contract between Whitley and the peti-
tioner, retaining title, was invalid as against the first mortgage.
Second. It was further held that a contract of this character, retain-
ing title as security for debt, is required to be registered, under the
recording acts of the state of Kentucky, and that the contract was
for this reason invalid as against creditors, including the bondholders
whose debts are by this mortgage secured. Either ground on which
the judgment was placed, if legally valid, is conclusive of the case,
and renders further discussion of the ruling unnecessary. We may
remark that this question is not to be determined by any mere
technical theory of. what does or does not constitute a fixture, in
respect to the ordinary real-estate mortgage, as between the mort-
gagor and the mortgagee. Nor does the determination of the case
depend on any narrow question of mere physical injury to the build-
ing in the removal of the machinery placed therein. Decisions in
relation to those questions furnish aid, by analogy, in the solution
of a problem like the one at bar, but they are not decisive. The
property of the railway company, and the uses of the machinery, are
different, and this difference in the nature of the property and the
uses to which it is put must be taken into account The business
is, moreover, quasi public, and the franchises of this class are granted
in the interest of the public. The principle which controls the case,
and the reasoning applicable, are fully set forth in Porter v. Steel
Co., 120 U. S. 649, 7 Sup. Ct. 1206; Dunham v. Railway Co., 1 Wall.
254; Railroad Co. v. Hamilton, 134 U. S. 296, 10 Sup. Ct. 546; Rail-
road Co. v. Cowdrey, 11 Wall. 459; Thompson v. Railroad Co., 132
U. S. 68, 10 Sup. Ct. 29. In Porter v. Steel Co., 122 U. S. 283,
7 Sup. Ct. 1208, the court said:
"Whatever Is the rule applicable to locomotives and cars, and loose property

susceptible of separate ownership and of separate liens, and to real estate not
used for raHrood purposes, as to their being unaffected by a prior mortgage
given by the railroad company, covering after-acquired property, It Is well
settled, In the decisions of this court, that rails and other articles which become
affixed to, and a part of, a railroad covered by a prior mortgage, will be held by
the lien of such mortgage 'in favor of bona fide creditors, as against any con-
tract, between the furnisher of the property and the railroad company, con-
taining stipulations like those In the contracts In the present case. DUI;lham v.
Railway Co., 1 Wall. 254; Railroad Co. v. (Jowdrey, 11 Wall. 459, 480, 482:
U. S. v. New Orleans & O. R. Co., 12 Wall. 362, 365; Dillon v. Barnard, 21 Wall.
430,440; FoSdick V. SChall, 99 U. S. 235,

As _will be observed from the statement of the case, we are deal-
ing with machinery which constitutes stationary, permanent motive
power for the entire railway, affixed thereto, and an indispensable
part of the railway as originally constructed. In this and other
respects the case is clearly distinguishable from that class of cases
relating to locomotive engines and other forms of rolling stock, and
loose personal property,as to which it has been held that such prop-
erty passes under the lien of the general mortgage, in the same con-
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dition in which it comes to the· hands of the mortgagor, and burdened
with prior equities and liens, just as it would be burdened in the
hands of such mortgagor. The principle is that when the general
mortgage covers a railway system, properly described, and on the
security and faith of which bonds are issued, and pass into the hands
of innocent holders, it is not within' the power of the company to dis-
place the lien of the first mortgage, and in that way destroy the
security of the mortgage,either by giving a second mortgage on the
property or essential parts of the original system, or, indirectly, by
making contracts like that now in question, under which, if valid as
against the mortgage lien, a similar result would follow. The steam
plant and motive power of this railway are stationary, and are just as
essential to the operation of the railway as are the tracks. In a
system constructed like this, the power house and the stationary
machinery which furnish the motive power would be worthless with-
out the railway tracks; and, on the other hand, it is equally true
that the railway tracks would be valueless, except as second-hap.d
material, without the power house and motive power. This is quite
obvious, without elaboration. There could be no reasonable distinc-
tion, in principle, between the right to claim title to machinery, and
thereby dismantle a power house, and the right to take up the rails,
and thereby render worthless the tracks on which the cars are pro-
pelled for the purpose of operation. A doctrine which would per-
mit title to be asserted to the machinery of a power house, which is
a fixed part of the railway, thereby taking away the motive power,
and deny the same right in respect to the tracks of a railway, would
be purely arbitrary. The one is an essential part of the original
organic structure of the road or system as a whole,-as much so as
the other; and if an essential, integral part of the plant may be taken
under the claim of right, this would render the remaining parts of
the system worthless. The franchise is made valuable, and fur-
nishes security to the bondholding creditor under the mortgage, only
by reason of its use in connection with property; and, if such es-
sential parts of the property may be taken, the franchise would be
thereby itself rendered valueless. Monongahela Nav. Co. v. U. S.,
148 U. S. 312, 13 Sup. Ct. 622; Chapman Valve Manuf'g Co. v. Oconto
Water Co., 89 Wis. 264, 60 N. W. 1004. It is very clear in this case
that the entire plant is properly described and conveyed in connec-
tion with the franchise. 'fbis case would therefore seem to come
within the principle on which jUdgment was pronounced in respect
to a similar mortgage, with a similar description, in Andrews v. Pipe
Works, 23 C. C. A. 454, 77 Fed. 774; but we need not pursue or
decide upon tbis special phase of the question, as we are of opinion
that the case is controlled by the broader proposition announced in
the cases before referred to. Whether we say that an indispensable
part of the original construction. work of the railway or other similar
system becomes a fixture, or say that it is affixed to, and is an integral
part of, the property, which, as a whole, constitutes the mortgage
creditor's security, exactly the same thing is meant. When a neces-
sary part of permanent, original construction work is put in,' and
becomes part of, the plant or system, such as stationary boilers, en-
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gines, rails, sections of bridgework, and the like, it loses its previous
characte'r as separate, movable, personal property, and becomes sub·
ject to a mortgage properly conveying the entire thing of which such
engine, boilers, etc., become permanently part. The view thus taken
being decisive of the case, we do n()t find it necessary to determine
the further question whether this contract was invalid, under the
laws of Kentucky, for want of registration. There was no error in
the decree of the court below, and it is affirmed.

LEDOUX et a1. v. LA BEE, County Treasurer.
(Circuit Court, D. South Dakota, W. D. November 30, 1897.)

No. 174.
L EQUITY JURISDICTION-SUIT BY RECEIVER•

.A federal circuit court has power to protect from invasion property with-
In Its custody In a cause within its jurisdiction, and, in order to sustain
the application of its receiver for such protection, the ordinary grounds of
equity interposition need not be set forth.

2. TAX-LIEN ON ASSETS-ENFORCEMENT.
A valid tax upon property of a corporation in the hands of a receiver

constitutes a claim upon its assets within the jurisdiction, superior to every
other claim except judicial costs. But this lien must be enforced by and
under the sanction of the court.

8. SAME-RECEIVER-ApPLICATION FOR PROTECTION.
It Is the right and duty of a receiver, if he considers the legality of a tax

questionable, to apply to the court for Instruction or protection.
4,. SAME-CONTEMPT.

The rule that unauthorized interference with the possession of property
In custodia legis constitutes contempt finds no exception in favor of offi-
cers engaged in the collection of taxes.

15. SAME-JUDGMENT OF ASSESSORS-REVIEW.
For rellef against excessive or irregular taxation under state laws the

citizen must apply to the board constituted to pass upon such complaints,
and, in the event of his failure to do so, the judgment of the assessing
officers in cases within their jurisdiction is not open to collateral attack.

6. SAME-REAL AND PERSONAL PROPERTy-LrSTING.
Certain property in South Dakota belonging to a corporation in the hands

of a receiver was annually listed by the company or by its receiver as
personal property, and was so assessed. In a suit by the receiver to
restrain the sale of property of the corporation for the payment of delin-
quent taxes, held that, even assuming the property to be in fact realty,
the facts furnished no basis for an attack on the validity of the assess-

.

This was a suit by Albert R. Ledoux, as receiver of the Harney
Peak Tin Mining, Milling & Manufacturing Company, and others,
to enjoin William H. La Bee, as county treasurer of Pennington
county, S. D., from making a sale of certain property for delinquent
taxes.
Edwin Van Cise, for complainants.
Edmund Smith and Wood & Buell, for defendant.

CARLAND, District Judge. This is an action brought by com·
plainants for the purpose of enjoining the sale of certain personal
property described in the bill of complaint by the defendant William


