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policy and the payment of the premium. Nothing she said or did
could affect the validity and binding force of the previously completed
contract, if one existed. The question of fact whether there was a
completed and binding contract for insurance prior to the delivery
of the policy and the payment of the premium was submitted to the
jury upon voluminous and conflicting ‘testimony, under instructions
which are not subject to any just exceptions. The jury found there
was such a contract. This verdict of the jury is overthrown by the
court on the strength of presumptions which are unknown to the
law. There is no presumption of law that all contracts for insurance
are in writing. It is well settled that a verbal contract of insurance
is not within the statute of frauds, and that it is as binding and ef-
fectual as a written one; and in a suit upon such a contract the rule
of evidence is the same that it is in a suit upon any other lawful con-
tract, viz. the party setting it up must prove it by a preponderance
of the evidence. The plaintiffs in this case discharged all the burden
imposed upon them by the law when they proved the contract to the
satisfaction of the jury. The law raised no presumptions against
them or the weight of the evidence. The exact nature of the “pre-
sumption” relied on as one of the grounds for setting aside the verdiot
of the jury is not defined by the court. Whether it is one of fact or
one of law, and whether it is conclusive or may be rebutted, and, if
open to rebuttal, the nature and degree of the evidence required to
overthrow it, are questions not discussed in the opinion of the court.
If the policy was not delivered, and the premium was not paid, be-
fore the sickness or death of the insured, these facts did not preclude
the plaintiffs from showing, as they did to the satisfaction of the jury,
that there was a valid verbal contract for the insurance, and that time
was given for the payment of the premium; and, as the insurance
might lawfully have been effected in this way, there is no presumption
of law that it was not so done. Lisbon v. Lyman, 49 N. H. 553. To
hold otherwise is to confound the distinction between facts and eir-
cumstances and presumptions.

CAMPBELL et al. v. IRON-SILVER MIN, CO.
(Circuit Court of Appeals, Eighth Circuit. November 22, 1897.)
No. 923.

1 C%NSTITUTIONAL LAW -— RETROSPECTIVE LEGISLATION — NEW TRIALS A8 OF

TGHT.

The Colorado act amending the previous law so as to allow but one, in-
stead of two, new trizls, as of right, in ejectment suits (Laws 1895, pp. 141,
142), 18 not retrospective legislation, void under the state constitution, as
applied to an action then pending, in which one new trial is had, as of right,
long after the date of the act. The amendmant therefore controls subse-
quent proceedings in pending suits, except in cases wherein a verdict was
standing, which a party was entitled to have set aside, as of right, when the
act took effect.

2, SAME—VEsTED RieHTS.

A statute giving two new trials as of right in ejectment suits confers, not

a vested right protected by constitutional guaranties, but a mere privilege,



644 83 FEDERAL REPORTER.

pertaining to the remedy, which may be legally taken away by the legis-
latqre, as to pending suits, except in cases wherein a verdict is standing
which a party is entitled to have set aside when the act takes effect.

In Error to the Circuit Court of the United States for the District
of Colorado.

Peter Campbell and others, the plaintiffs in error, sued the Iron-Silver Mining
Company, the defendant in error, on July 5, 1884, in a proceeding by ejectment.
The suit was first tried, and the plaintiffs recovered a judgment, on May 21,
1885, This judgment was reversed by the supreme court of the United States
on April 28 1890. Mining Co. v. Campbell, 135 U. 8. 286, 10 Sup. Ct. 765.
The case was again tried on April 8, 1893, pursuant to the order of reversal,
and the plaintiffs recovered a second verdict and judgment. Before the suc-
ceeding term, the defendant paid the costs, and applied for a new trial as of
right, under the provisions of section 272 of the Colorado Code of Procedure,
hereafter quoted. This application was denied by the circuit court, but, upon
a writ of error prosecuted to this court, the judgment below was reversed
on May 7, 1894, and the case was remanded for a new trial, pursuant to the
Colorado statute. Mining Co. v. Campbell, 27 U. S. App. 65, 10 C. C. A. 172,
and 61 Fed. 932, The case was again tried in the circuit court, pursuant to the
order of this court, on June 16, 1896; and upon such third trial of the case
the jury rendered a verdict in favor of the defendant company, and upon such
verdict a judgment was duly entered. The plaintiffs then paid the costs before
the succeeding term of the circuit court, and thereupon filed their motion to
obtain a new trial as a matter of right, under the statute. This latter motion
was overruled by the circuit court, and the case has been brought before this
court by a writ of error, to obtain a review of the action of the trial court in
denying the application of the plaintiffs for a new trial as a matter of right.
Section 272 of the Colorado Code of Procedure, which was in force when this
action was instituted, and which remained in force, without amendment, until
July 12, 1895, is as follows: “Whenever judgment shall be rendered against
either party under the provisions of [this] chapter, it shall be lawful for the
party against whom such judgment is rendered, his heirs or assigns, at any time
before the first day of the next succeeding term, to pay all costs recovered there-
by, and upon application of the party against whom the same was rendered,
his heirs or assigns, the court shall vacate such judgment and grant a new trial
in such case; and neither party shall have but one new trial in any case as of
right without showing cause. * * *” On April 13,1895, the aforesaid section
was amended by an act of the legislature of the state of Colorado, which took
effect July 12, 1805. Laws Colo. 1895, pp. 141, 142. The amendment consisted
in striking out the clause of the section which has been italicized, and inserting
in lieu thereof the following language: ‘‘But only one new trial shall be granted
in any case as of right without showing cause.”

E. P. Richardson (T. M. Patterson, H. N. Hawkins, and Clinton
Reed, on the brief), for plaintiffs in error.

Joel F, Vaile (Edward 0. Wolcott, on the brief), for defendant in
€rror.

Before SANBORN and THAYER, Circuit Judges.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

It will be observed from the foregoing statement that one new trial
was had in the case at bar, as of right, on June 16, 1896,—nearly a
year after the amendatory act of April 13, 1895, was passed and be-
came operative. The case falls, therefore, within the language of
said act; and the general question to he determined is whether the
act of April 13, 1895, should be construed as applicable to pending
cases, or as solely applicable to suits for possession of real property
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brought after the act took effect. It is contended by the plaintiffs, in
substance, that the act in question is not applicable to suits which
were pending at the date of its passage, because, if thus applied, it
would have a retroactive effect in violation of article 2, § 11 of the
Colorado constitution, which prohibits the enactment of laws that are
“retrospective in their operation”; and, second, because the amenda-
tory act, if held applicable to pending suits, and particularly to the
case at bar, would destroy vested rights. Both of these contentions
would have great weight if it appeared that an adverse verdict had
been rendered, and was standing on July 12, 1895, when the amend-
ment took effect, and if the amendment was invoked to prevent the
plaintiffs from having that verdict set aside without showing cause.
In that event it might well be claimed that the amended act, if thus
applied, would have a retrospective operation, and take away a right
already vested under the prior law. But the conditions last men-
tioned did not exist when the act in question took effect, and it was
then problematical whether they ever would exist. A new trial as of
right was had on June 16, 1896, and it is that trial, which occurred 11
months after the amendment, that is invoked to prevent another trial
except for cause shown. The act, as applied to the case in hand,
operates upon a state of facts which came into existence subsequent
to its passage; and, as thus applied, it would seem to be no more
retrospective, or unjust or unfair in its operation, than it would be if
applied to a suit brought after its passage to recover the possession
of real property upon a cause of action which existed when the act
%(‘),Ok effect. Mellinger v. City of Houston, 68 Tex. 37, 45, 46, 3 8.

. 249.

It is urged, however, that the statute in force when this suit was
filed, to wit, section 272, above quoted, which allowed one new trial
to each party on the payment of costs, without showing cause, cre-
ated a vested right, of which a litigant could not be deprived by an
amendment of the statute after a suit had been brought. With refer-
ence to this contention, it may be said that section 272 is found in the
Colorado Code of Civil Procedure, and is unquestionably a provision
velating to the remedy for the enforcement of a certain civil right. It
confers a privilege on litigants, in a certain class of civil suits, which
the legislature was at liberty either to grant or to withhold. Itis to
be observed, further, that the privilege in question does not appertain
to suits brought for the enforcement of private contracts, but applies
solely to a class of actions which sound in tort; and for that reason it
is apparent that the withdrawal of the privilege by the legislature
could not, in any event, operate to impair the obligation of a contract.
Now, the rule is well settled, by a great number of adjudications, that
no one has a vested interest in any particular remedy for the enforce-
ment of a right. The remedies which one legislature may have pre-

scribed for the redress of private wrongs, a subsequent legislature

can change or modify at pleasure, and make the new remedy appli-
cable to pending controversies, provided a substantial or adequate
remedy is left, and provided, further, that the legiglature is not pro-
hibited from making the new remedy applicable to pending suits by
some provision of the organic law. In this respect there is an im-
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portant distinction between statutes creating rights and those which
afford remedies. Von Hoffman v. City of Quincy, 4 Wall. 535, 553;
Mason v. Haile, 12 Wheat. 370, 378; Morley v. Railway Co., 146 U.
S. 162, 13 Sup. Ct. 54; Willard v. Harvey, 24 N. H. 344, 352; Read
v. Bank, 23 Me. 318, 321, 322; Hughes v. Russell, 43 II. App. 430, 433;
Insurance Co. v. Flynn, 38 Mo, 483, 484; Harrison v. Smith, 2 Colo.
625; Smith v, District Court, 4 Colo. 235; Callahan v. Jennings, 16
Colo. 471, 474, 27 Pac. 1055; Ex parte McCardle, 7 Wall. 506; Story,
Const. (5th Ed.) § 1385, and cases there cited; Endl. Interp, St. § 281
It is true that the courts have, on some occasions, refused to apply
statutes which dealt with the remedy for the redress of private griev-
ances to existing controversies, and have held them solely applicable
to actions thereafter brought. But it will be found, we think, on an
examination of most of this class of cases, that the refusal to apply
to existing suity statutes which were plainly applicable thereto, and
which merely changed or modified the course of procedure, was based
either on the ground that, if so applied, they would operate unfairly,
and cause loss or inconvenience to the parties, or on the ground that
the right involved had become so far established by acts done and per-
formed in reliance on the prior law, and its continuance in force, that
it would savor of injustice to take away such right by making the new
law applicable to the pending controversy. Railway Co. v. Woodward,
4 Colo. 162; Newsom v. Greenwood, 4 Or. 119; Bates v. Stearns, 23
Wend. 482; Mellinger v. City of Houston, 68 Tex. 37, 3 S. W. 249.
See, also, Hyman v. Bayne, 83 IIL. 256. It cannot be said that the
mere bringing of a suit entitles the party who brings it to have the
same conducted at every stage according to the course of procedure
which was prescribed by law when the suit was commenced. Actions
are always brought in view of the known power of the legislature to
change or modify rules of procedure at pleasure, and a litigant cannot
consistently claim that, because the legislature takes away some privi-
lege which was accorded to litigants when the suit was instituted, he
ig thereby deprived of a vested right. No privilege is usually re-
garded as of more value to a litigant than the right of appeal, in case
he is defeated at nisi prius; yet it is held in Colorado, and in other
jurisdictions as well, that if, pending the suit, an appellate jurisdiction
which existed at the commencement of the action is taken away, and
the parties are thereby deprived of the benefit of an appeal, they
have no right to complain. Harrison v. Smith, 2 Colo. 625; Smith
v. Distriet Court, 4 Colo. 235; Railroad Co. v. Grant, 98 U. 8. 398;
Gowen v. Bush, 36 U. S. App. 543, 18 C. C. A. 572, and 72 Fed. 299.
We conclude, therefore, that the act of April 13, 1895, was intended
to control subsequent proceedings in pending cases as well as proceed-
ings in suits which might be thereafter brought, except in those cases
where a verdict was standing which a litigant was entitled to have
set aside, as of right, when the act took effect. At all events, we,
can perceive no sufficient reason for holding the act inapplicable to
a case like the one at bar, where a trial was had, as of right, months
after the statute had become operative. In a number of the cases
heretofore cited, statutes regulating procedure were held applicable
to pending cases by virtue of their general provisions; and in Re
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Claasen, 140 U. 8. 200, 11 Sup. Ct. 735, it was decided that a statute
granting a writ of error from the supreme court of the United States
to the various circuit and district courts was applicable to a pending
case in which a verdict of conviction had been returned before the stat-
ute was enacted, although, previous thereto, no writ of error in crim-
inal cases had been allowed. The statute in question, as applied by
the trial court to the case at bar, did not deprive the plaintiffs of a
vested right, but, at most, only took away a privilege which in a cer-
tain contingency, that might never happen, they would be entitled to
assert, and for that reason the right was inchoate or incomplete. The
judgment of the circuit court is therefore affirmed, and, as the case
has been considered and decided on the merits, the motion by the de-
fendants below to dismiss the writ of error will be overruled, with-
out expressing any opinion as to the merits of the motion.

NEW YORK LIFE INS. CO. v. BAKER.
(Circuit Court of Appeals, Eighth Circuit. November 1, 1897.)
No. 903.

1. INSURANCE—FALSE REPRESENTATIONS—WAIVER AND ESTOPPEL.

. Where statements in the application are made warranties, and the policy
contains no stipulation that a false statement shall render the policy void,
false statements merely render the policy voidable at the option of the com-
pany; and, upon learning of the falsity of such statements, the company
may waive the breach, and insist on performance of the contract by the
insured, or it may, by its conduct, estop itself from taking advantage of a
known breach,

2. BaAME—WAIVER AND EsTOPPEL BY CONDUCT.

Where, after full knowledge of facts rendering a policy voidable at its
option, and after the policy had become a death claim, the company contin-
ued to treat it as a subsisting claim, and induced plaintiff to take out letters of
guardianship of the minor children of insured, in order to complete proofs
of loss, and at a later date entered into negotiations to induce plaintiff to set-
tle for less than the face of the policy, during which it first claimed that
the policy was void, and retained the prcmium, and took no steps to repay
it for a year after acquiring full knowledge of its alleged right to rescind,
such acts amounted to both 2 waiver and an estoppel in pais. 77 Fed. 550,
affirmed.

In Error to the Circuit Court of the United States for the District
of Nebraska.

This was a suit on a life insurance policy issued by the New York Life In-
surance Company, the plaintiff in error, which was brought by Ida M. Baker,
the defendant in error, as guardian of her three minor children, Cecil Baker,
De Loyd Baker, and Lamont Baker. The policy sued upon was issued by the
aforesaid company on the life of Ward L. Baker, for the benefit of the aforesaid
minors, in the sum of $5,000; and the same was executed and delivered on or
about July 13, 1893. The insured died on December 22, 1893; having pald one
annual premium, in the sum of $180.50. The defendant company answered the
complaint, denying all liability on said policy, and pleading substantially the
following facts: That, before the issuance of the policy, Ward L. Baker, the
insured, made a written application therefor to the defendant company, which
application was referred to in the policy, and, by the terms thereof, was expressly
made a part of the contract of insurance; that said application thus made a
part of the policy contained an agreement on the part of the insured that the



