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Ct. 317; Eames v. Savage, 14 Mass, 425; McCrelish v. Churchman, 4
Rawle, 26; Baston v. Clifford, 68 Tl. 64; Stahelin v. Sowle, 87 Mich.
124, 49 N. W, 529; 2 Smith, Lead. Cas. (Tth Am. Ed.) 30, note; With-
ers v. Reynolds, 2 Barn, & Adol. 882; Planche v. Colburn, 8 Bing. 14;
Palmer v. Temple, 9 Adol. & E. 508; Tiff. Sales, 235. The appellants
have chosen the former alternative, and are rightfully pursuing it.
Their claim for their lien under the second contract must accordingly
be sustained. The decree below is reversed, with costs; and the case
is remanded to the circuit court, with directions to overrule the excep-
tions to the report of the special master to confirm that report, and
to render a decree in accordance with its recommendations,

LONDON & SAN FRANCISCO BANK, Limited, v. SNELL, HEITSHU &
WOODARD CO. (MALLINCKRODT CHEMICAL CO,, Intervener),

(Circuit Court, D. Oregon. November 18, 1897.)
No. 2,302,

IXsOLVENT DEBTOR—PART PAYMENT FROM COLLATERALS—DBASIS OF DISTRIBU-
TION.

At the suit of a bank, a receiver was appointed for a corporation, and the
business continued by him for more than a year, at the bank’s request, to
enable it to collect accounts which it held to the amount of about 80 per
cent. of its claim, it being the principal creditor. It was paid interest on its
claim by the receiver, and collected about 70 per cent. of the collaterals,
while the newer accounts could only be made to realize about 50 per cent.
of their face value. In the final winding up of the business, only enough
-remained to pay a small per cent. on all claims. Held, that the bank’s pro
rata share should be based on its claim as reduced by what it has received.

Rufus Mallory, for plaintiff.
F. V. Holman, for intervener,
Wallace McCamant, for receiver, F. K. Arnold.

BELLINGER, District Judge. In the final winding up of the busi-
ness of Snell, Heitshu & Woodard Company, there remains about $18,-
000 to be distributed among the creditors. The largest of these cred-
itors is the London & San Francisco Bank, Limited. At the date
of the commencement of this suit and the appointment of the re-
ceiver, the bank’s claim was $135,819.53, for which it held, by assign-
ment, as collateral security, book accounts of the face value of $108,-
183.95. Up to last May 21st, the bank had received collections from
these accounts amounting to $58,509.62, and was paid, by order of
the court, as interest, the further sum of $2,086.61. I am advised
by the receiver that the bank has collected on this collateral, since
that date, $7,000, and that it will probably collect, in addition to this,
a sum sufficient to bring the total proceeds of collections on this ac-
count up to $75,000. The question is presented whether, in the dis-
tribution of the money on hand, the bank’s pro rata shall be based
upon its full claim, without deduction for what has been received from
collateral, or upon the claim as so reduced. The authorities are con-
flicting, although the weight of authority seems to support the claim
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of the bank that dividends are to be apportioned upon the debt as it
originally stood. Notwithstanding this, I have concluded that upon
the facts of the case the bank’s dividend ought to be upon its debt
as reduced by payments already made. The receiver was appointed
at the bank’s suit, and the business was continued for more than a
year upon the insistence of the bank that such a course was for the
best interests of the estate, with the result that the assets of the in-
solvent concern were indirectly used to make good the collateral held
by the bank. The persons from whom the pledged accounts were
owing were customers of the insolvent drug honse. Through the cred-
it given them by the receiver, they were enabled to pay the accounts
pledged to the bank, so that the bank has realized nearly 70 per
cent. of the face value of the accounts held by it, while the new ac-
counts, which, for obvious reasons, ought to have been of much greater
value, could only be made to realize 50 per cent. of their face. Enough
appears to show that if the affairs of the insolvent concern had been
wound up within a reasonable time, without these credits to delin-
quent customers, the fund for distribution among all the creditors
would have been at least twice as great as it now is. It is due to the
bank to say that the general creditors and the Snell, Heitshu &
Woodard Company were agreed in urging the course that was taken,
and some of these creditors bave, no doubt, profited by selling goods
to the receiver while the business was being continued; but, allow-
ing for this, the fact remains that the bank has profited by the re-
ceivership, at the expense of the general fund, to an extent greater
than the amount involved in the present dispute. And, besides, this
bank has been paid interest on its account during the receivership,
to a large amount, although it now appears that it was not entitled to
.these payments. No objection was made at the time, all parties seem-
ing to be of the opinion that the bank was entitled to this interest.
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COBB v. CLOUGH et al.
(Clrcuit Court, D. Minnesota, Third Division. June 24, 1897)

1. Equity PrLeapING—BILL FOR INJUNCTION—VERIFICATION—DEMURRER.

The fact that a bill for injunction was not verified in the usual manner
employed when the bill is made the basis of a temporary injunction i3 imma-
terial on the hearing of & demurrer to the bill, since the demurrer admits
all the allegations which are material and well pleaded.

2. Pusric LANDS—RAILWAY-AID GRANTS—CHANGE OF TERMINUS.

In 1875 the legislature of Minnesota granted certain swamp land recelved
from the United States in aid of a railrcad. In 1881, and before the road
was built, the state constitution was amended so as to require that all
swamp lands then held by the state should be sold in the same manner as
school lands. ‘Thereafter, with the consent of the legislature, one terminus
of the road was changed somewhat so as to require a relocation of part
of the lipe, but without any substantial departure from the original scheme
or intention, Held, that the amendment did not prevent the grant from
attaching to the new location, especially as It appeared that, because ot
deficiencies within the grant limits, the grant would, in any event, cover all
the swamp lands in the region in controversy, so that the lands which
would pass were in no wise changed by the change of location,



