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of the bank; and it will not do to say that the bank can ignore the negligence of
all its officers and profit by their omission of duty.”

The same effect was given by Judge Drummond to monthly ac-
counts current between correspondent banks in Burton v. Burley,
13 Fed. 811, where a bank president had paid his personal debts by
directing charges to be made upon the correspondent bank’s books
against his own bank.

4. Another distinction said to exist between the case at bar and
that of the Western National Bank is that there the money borrowed
from the Western Bank was at once drawn out by drafts payable to
Harper, and not a penny of it went to the benefit of the Fidelity,
while here the credit of $300,000 obtained by the loan was drawn out
on drafts issued to meet legitimate obligations of the Fidelity Bank.
Upon the day upon which the credit was given in New York to the
Fidelity Bank by the Chemical Bank for the loan, however, Harper
directed a credit to be made in his favor on the Fidelity books of
$300,000, and a charge of that amount to the Chemical Bank, and he
afterwards checked out this credit. Under the circumstances, can
the Chemiecal Bank hold the receiver as for money had and received?
The question is not free from difficulty, and as the members of the
court might not be able to agree in their conclusions upon the same,
and as the grounds already stated are quite sufficient to require the
court to affirm the judgment of the circuit court, we do not decide the
point. The decree of the circuit court is affirmed, with costs.

MONTGOMERY v. McDERMOTT et al.
(Circuit Court, 8. D. New York. November 30, 1897.)

DeATH 0F DEFENDANT PENDING ATTACHMENT PROCEEDINGS—PLAINTIFF'S EQ-
UITABLE REMEDY.

A Dbill alleging, in substance, the issue and levy of an attachment in an ac-
tion brought to recover a large indebtedness due, the death of the defendant
pending the action, and the refusal of his foreign executors to revive it, a
fund in control of the court, arising from the property attached, and a con-
spiracy on the part of defendants to defraud the orator by removing such
fund beyond his reach, states sufficient grounds for equitable relief,

W. W. MacFarland and Stephen H. Olin, for complainant.
Charles C. Beaman and Gherardi Davis, for defendants.

COXE, District Judge. This is an equity action in aid of a suit
at law in which the orator is plaintiff and one James McHenry,
deceased, was defendant. A warrant of attachment was duly is-
sued in the suit at law and was levied upon the property of Me-
Henry; the fund so attached being now, through the possession of
the marshal, in the custody of this court. The orator has no rem-
edy in the suit at law, for the reason that McHenry died in 1891
and his foreign executors have not revived and decline to revive
the suit, and also because the property is claimed by various par-
ties named as defendants, several of whom have combined together
to procure the removal of the fund beyond the jurisdiction of this
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court and there divide it among favored creditors to the injury of
the orator. A portion of the property which is alleged to be covered
by the attachment was sold with the consent of the orator who re-
linquished his lien upon the express understanding that the pro-
ceeds of the sales should be held by the trustees of the McHenry
trust, in lieu of the property sold, until his rights therein were fixed
and determined. In violation of this agreement the said trustees
in collusion with other defendants are seeking to dispose of the fund
so realized with intent to hinder and delay the orator in the collec-
tion of his debt.

The foregoing are some of the salient facts alleged in the bill.
The relief demanded includes a decree directing the defendant trus-
tees to pay into the registry of the court the fund held by them
which is subject to the attachment and also an injunction restrain-
ing the defendants from interfering with the attached property.
The bill is demurred to on the grounds that the orator is not entitled
to the relief prayed for or to any relief, that the bill is indefinite,
uncertain and multifarious, that there is a defect of parties defend-
ant and that the orator has been guilty of laches. In brief, the hill
alleges a large indebtedness due from McHenry’s estate to the orator,
an attachment issued and levied in a suit at law brought to recover
this debt, a fund in the control of this court applicable to the pay-
ment thereof, inability to obtain relief at law, and a conspiracy on
the part of the defendants to defraud the orator by removing beyond
his reach the fund which should, pro tanto, satisfy his debt.

Assuming, as the court must assume, the verity of these allega-
tions, it seems reasonably clear that unless the orator can maintain
this bill he will lose his debt. No other remedy is open to him.
His action at law, though alive, is paralyzed and moribund. He
must obtain relief here or nowhere. It is thought that the bill can
be sustained upon the authority of Case v. Beauregard, 101 U. 8.
688, Bank v. Wetmore, 124 N. Y. 241, 26 N, E. 548, and People v.
Van Buren, 136 N. Y. 252, 32 N. E. 775 and cases mted

In the Van Buren Case, supra, the court say:

‘It would seem to be illogical to accord to the plaintiff the right to attach prop-
erty fraudulently transferred, as he concededly may under the decisions in Hall
v. Stryker, 27 N. Y. 596, and the other cases cited above, and yet deny him the
right to have the lien preserved until he can merge his claim in a judgment and
issue final process for its collection. No adequate remedy at law can be sug-
gested in such a case. The jurisdiction of a court of equity to reach the prop-
erty of a debtor justly applicable to the payment of his debis, even when there
is no specific lien, is undoubted.”

To turn a suitor out of court who presents such a statement of the
difficulties which beset him as is found in this bill would seem con-
trary to the prmc1p1es of equity which delights in finding a remedy
for every wrong.

The point that no Ievy was made upon anv property of McHenry
and therefore that there is no attachment or lien to be protected and
maintained is met by the allegations of the bill to the contrary, at
folios 10, 11, 20 and 21.

The bill further alleges that the transfers of the certificates by

McHenry to Moran and Woodman were merely for the convenience
83 F.—37
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of McHenry, the transferees holdmg them as his agents and em
ployés without the actual possession and control thereof. Their
title, says ‘the bill, was only nominal, the real interest being held
by McHenry Bank v. Dakin, 51 N. Y 519, Rinchey v. Stryker, 28
N. Y. 45, and Hall v. Stryker, supra, are authorities for the proposi-
tion that an attachment may reach property which the debtor has
disposed of in fraud by his creditors.

The bill attempts to excuse the laches in brmgmg this action and

succeeds in doing so sufficiently, at least, to prevent the delay from
being available on demurrer.
- The other grounds of demurrer are special and do not go to the
merits of the controversy, but relate to alleged defects of parties
and insufficient allegations of the bill. It is unnecessary to discuss
these questions at this stage of the litigation. The court is now
under the i 1mpressmn that the entire controversy can be determined
upon the bill as it is now exhibited. Should it become necessary it
can be amended hereafter, and, should the orator succeed, the decree
can be so framed as to preserve the rights of all. Upon the whole
case it is thought that the court should not attempt to deal with the
complicated situation foreshadowed by the bill upon demurrer, but
should postpone its consideration until the parties have had an
opportunity to present their proofs, The demurrers are overruled;
the defendants to answer within 30 days.

BUTLER v. WHITE, Collector of Revenue, et al. BERRY v. SAME. RUCK-
MAN v. SAME.

‘ (Circuit Court, D. West Virginia. November 8, 1897.)

. OFFICERS OF THE UNITED STATES—CIVIL SERVICE Law.
The act known as the “Civil Service Act” is constitutional,
SAME—DELEGATION OF LBGISLATIVE POWERS.
Congress has not delegated to the president and the commission legislative
powers,
SAME.
By rule 8, § 1, the internal revenue service has been placed under the ecivil
service act and rules made in pursuance of it.
SAME—WHO ARE OFFICERS.
The plaintiffs in these actions are officers of the government in the internal
revenue service,
5., SaME—REMOVAL FROM OFFICE.

They cannot be removed from their positions except for causes other than
political, in which event their removal must be made under the terms and
provisions of the civil service act and the rules promulgated under it, which,
under the act of congress, became a part of the law.

6. BamE.
The atterapt to change the position and rank of the officers in these cases
is in violation of law.
4. SaME—EQUIry JURISDICTIOR.
A court of equity has jurisdiction to restrain the appointing power from re-
moving the officers from thelr positions if such removals are in violation of
the civil service act.

(Syllabus by the Court.)
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