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eITY OF INDIANAPOLIS v. CENTRAL TRUST CO. OF NEW YORK.

(GJrcult Court of Appeals, seventh CIrcuit. December 10, 1897.)

No. 439.
L Cmourr COURT OF ApPEALS-JURISDICTION-ORDER INVOLVING CONSTITU-

TIONAL QUESTION.
An injunction restraining the enforcement of a statute reducing the rates

of fare chargeable by plaintiff, a street-railroad company, was sustained by
the circuit court on the ground that such statute was in violation of the
state constitution, which provided that corporations should be created only
by general law, while the statute in question was an amendment of the gen-
eral law under which plaintiff was incorporated, but applied to no other
corporation of the state. Held, that the circuit court of appeals was not
without jurisdiction of an appeal from the order on the ground that the
contract clause of the federal constitution WIIS involved, which fact gave
exclusive appellate jUrisdiction to the supreme court, since such claim could
only arise in case the statute in question was passed in violation of the pro-
vision of the state constitution, in which case it was invalid, without refer-
ence to the question of impairment of contract.

2. SAME-IMPAIRMENT OF CON'l'RACT RIGRTS-S'l'ATE STATUTE.
But the further contention in support of said injunction, that, if valid,

the statute was an impairment of a vested contract right to charge a higher
rate of fare, given plaintiff by the city ordinance under which it constructed
Its road, Involves the application of the contract clause of the con·
stitution, and fixes exclusive jurisdiction of an appeal in the supreme court.

Appeal from the Circuit Court of the United States for the District
of Indiana.
Bill by the Central Trust Company of New York against the city of

Indianapolis and others. Heard on motion by complainant to dismiss
an appeal by defendant city from an order sustaining a preliminary in·
junction. 82 Fed. 1.
The appellee has entered a sppcial appearance, and movea, In writing, to dis-

miss the appeal, for want of jurisdiction of this court over the subject-matter.
The particular grounds on which the jurisdiction is denied are: First, that the
case involves a question of th(· impairment of a contract, In violation of sec-
tion 10 of article 1 of the national constitution, and a question of the denial of
the equal protection of the laws, under section 1 of the fourteenth amendment
to that constitution; and, second, that in this case a law of the state of Indiana
is claimed to be in contravention of the constitution of the United States in the
two particulars above stated. The appeal is from an interlocutory order for
an Injunction pendente lite. The suit was brought by the appellee, the Oentral
Trust Company of New York, against the city of Indianapolis, the Citizens'
Street-Railroad Company, and Charles S. Wiltsie, all citizens of Indiana. The
bill, briefly stated, shows that the complainant is the trustee in mortgages made
by the Citizens' Street-Railroad Company upon its franchises and plant to se-
cure the payment of bonds to the amount of $4,000,000, with interest, of which
bonds one-fourth are held in reserve, to take up earlier mortgages, and three-
fourths have been issued, and ar.' In the hands of innocent purchasers for value;
that Wiltsie is the prosecuting attorney of Marion county, Indiana, charged with
the enforcement of the criminal laws of the state; that the street-railroad com-
pany is a corporation organized under the general statute of the state, ap-
proved June 4, 1861, and Is the owner in possession of all the street-railroad
property In and about Indianapolis, having purchased the same in April, 1888,
of its predecessor, the Citizens' Street-Railway Company, with all the privileges
granted, and subject to the obligations imposed, by various ordinances (which
are set out in the blll) enactefl by the common council of the city before and
iince the present company came into possession; that by section 9 of the act
of 1861 (section 4151, Rev. St. Ind. 1881; section 5458, Rev. St. 1894) the dl-
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rectors of the company are given power "to make by-laws," among other
thlnp, for the running time of cars and the rate of tares on,the road;
that, by the original ordinance under which the Citizens' Street-Railway Com-
pany entered upon the streets of the city and constructed Its plant, It was pro-
vided that "the rate of fare upon any line or route of railway shall not exceed
five cents for each passenger fOl" any distance"; that under the statute and the
ordinance the rate of fare was first fixed by the company at five .cents for each
route, but afterwards was so modified as to give transfers from one line or
route to another, and on that basis the cars of the company were run, wlth·-
out question concerning the rate of fare, from 18(),4 to 1897; that by section
11 of the act of 1861, which, It Is said, Is the only act ever passed In the state
providing for the Incorporation of street-railroad companies, and under which
all such companies In the state were organized, It Is provided that the act may
be amended or repeale(l. at the discretion of the legislature; that, by sectlon 13
of article 11 of the constitution of Indiana, It Is provided that "corporations
other than babklng shall not be created by special act but may be formed under
general laws"; that on March 6, 1897, an act of the legislature of Indiana was
approved by the governor of the state, whereby It was attempted to so amend
section 9 of the act of June 4, 1861, as to require, among other things, that, In
cities having a population of 100,000 or more by the census of 1890, "the cash
fare shall not exceed three cents for anyone trip or passage," etc., and to
provide penalties and forfeitures for noncompliance with the requirement; that
the enactment is In violation of the constitutions of the state and of the United
States, In 'this: that, Indianapolis being the only city In the state which by
the census of 1890 had a population of 100,000 or more, the statute Is local and
special, and It impaired the contract between the defendant company and the
city of Indianapolis, and between that company and the state of Indiana, under
the act·· of 1861, and the ordInances thereunder passed and accepted by the
company and Its predecessor,-the amendatory act being In conflict, it Is alleged,
not only wIth section 13 of article 11, but mth section 23 of article I, of the con-
stitution of the state, touchIng the granting of special privIleges and ImmunI-
ties, and also In violation of section 1 of the fourteenth amendment, as well as
section 10 of article 1 of the national constitutIon. The motion for a prelim-
Inary Injunction was granted on AprIl 23, 1897, the court holding the act of
1897 to be InvaUd because In conflict with the constitution of the state. For
the opinion of the court, see 80 Fed. 218. On June 15, 1897, the city of Indian-
apolis demurred to the blll, and entered a motion in writing to dissolve the in-
junction, one of the grounds alleged being "that it Is plain upon the face of
the complainant's blll that it was not entitled to the Injunction." In support
of the motion to dissolve was presented a decision of the supreme court of In-
diana, rendered in a case begun and carried to that court· after the granting
of the injunction by the court below, whereby the act of 1897 was declared to
be, In all respects, constitutional and valid. City of Indianapolis v. Navin, 47
N. E. 525. The court overruled the motlou to dissolve, dellvermg an opinion,
which is reported In 82 Fed. 1.
W. H. H. Miller, for appellant.
John H. Kern, for appellee.
Before WOODS and JENKINS, Circuit Judges, and BUNN, District

Judge.

WOODS, Circuit Judge, after stating the ca-se, delivered the opinion
of the court.
The right of appeal to this court from interlocutory orders of in-

junction is given by the seventh seetion of the judiciary act of 1891
only "in a cause in which an appeal from a final decree may be taken
under the provisions of this act to the circuit court of appeals"; and it
is well settled by the language of the act, and by numerous decisions,
that, "in any case that involves the oonstruction or application of the
constitution of the United States," the only appeal allowed is to the
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8upreme court, and under existing statutes that cannot be had until
after final decree or judgment. Hamilton v. Drisdale's Ex'rs, 2 U. S.
App. 540,3 C. C. A. 639, and 53 Fed. 753; World's Columbian Expo-
sition v. U. S., 18 U. S. App. 42, 6 C. C. A. 58, and 56 Fed. 654; Rail-
way Co. v. Evans, 7 C. C. A. 290, 58 Fed. 433; Green v. Mills, 25 U. S.
App. 388, 16 C. C. A. 516, and 69 Fed. 852; Hastings v. Ames, 32 U.
S. App. 485, 15 C. C. A. 628, and 68 Fed. 726; Barr v. City of New
Brunswick, 39 U. S. App. 187, 19 C. C. A. 71, and 72 Fed. 689; Holt v.
Manufacturing Co., 25 C. C. A. 301, 80 Fed. 1.
The contention of appellee is, and the decision of the court below

(in part, at least) was, that by force of the statute providing for the
organization of street-railroad companies, and by force of the require-
ment of the constitution of Indiana (section 13, art. 11) that all such
corporations shall be created or formed under general laws:
"The state entered into a contract with this corporation whereby it was stipu-

lated and agreed that, while that statute might be either amended or repealed,
such amendment or repeal should only be compassed by a general law, applica-
ble alike to all similar corporations throughout the state, and that thus the par-
ties inveSting money in such an enterprise did so with the assurance that no
legislation should be taken with reference to them which did not apply alike to
all persons interested in property similarly situated. Western Paving & Supply
Co. v. Citizens' Ht. R. Co., 128 Ind. 5:25, 26 N. E. 188, and 28 N. E. 88; City
R. Co. v. Citizens' St. R. Co., 166 U. S.557, 17 Sup. Ct. 653,"

This proposition assumes that the company had a vested right or
privilege, within the meaning of the contract clause of the national
constitution, not in the subject-matter of the contract (that is to say,
not in the right to construct and to operate a line or lines of street rail-
road, and to charge fares, in accordance with the terms of the ac-
cepted ordinances of the city), but in the process or form of legisla-
tion by which it might be proposed to modify or annul the contract.
U acquired no right, under the contram, which the state might not
modify, abridge, or annul, by amending or repealing the act of 1861;
but it is insisted that the amendment or repeal, by reason of section
13 of article 11 of the state constitution, can be effected only by a
general lftw, applicable alike to all similar corporations throughout
the state. And so the court below held, saying, among other things:
"This right [to charge a five-eent fare] cannot be modified otherwise than as

provided in the charter contract, namely, by amendment of the act according
to the terms of section 11, when read in the light of, and within the restric-
tions in, the Indiana constitution bearing upon the matter of amendment to that
act,"

From this premise it is argued that the question whether the
amendatory act of 1897 is in harmony with the constitution of the
state becomes a question of the impairment of contract, within the
meaning of the constitution of the United States. The proposition is
believed to be novel, and, for the present purpose, that may be its
chief merit, since, so long as the contrary has not been established,
it may be asserted with the better show of reason. Whether it is
sound or tenable is not now the question; but it is not improper to
observe that, if sound, it has a wider scope than has been suggested.
If there is a contract between the street-railroad company and the
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state to the effect that the act of 1861 can be amended only by an act
which shall conform to the constitution of the state, that refers to the
present constitution, and means that it is not in the power of the peo-
ple of the state to so amend their constitution as to authorize special
legislation which shall affect the rights of this company under tne sup-
posed contract, or of any company organized under the act of 186l.
Rights once vested, within the meaning of the national constitution,
are protected against impairment by amendment of state constitutions,
no less than by ordinary legislation. The proposition may mean, too,
that by no independent enactment, not purporting to amend the act of
1861, can the charters or contracts under that act be affected. For
instance, the act of March 6, 1891, whereby Indianapolis was given a
new charter, contains full provisions in respect to street railroads, and,
if valid, would seem to have been a repeal by implication of the act
of 1861, in so far as it applied to that city. So the supreme court of
the United States seems to have understood when, in the case of City
. R. Co. v. Citizens' St. R. Co., supra, it held that the charter of thelat·
tel' company was not repealed by the act of 1891, because that act was
not to be given a retroactive construction.
It is contended by counsel for the appellant that the inquiry, whether

the legislature of Indiana, by the amendment of 1897 has violated an
implied engagement that the act of 1861 should not be amended by any
statute violative of the state constitution, does not involve the appli·
cation or construction of the constitutional provision against impair-
ment of contracts, and therefore is not a federal question. In support
of this view are quoted expressions from tbe opinions of judges in
Jackson v. Lamphire, 3 Pet. 281; Charles River Bridge v. Warren
Bridge, 11 Pet. 584; Dartmouth Colleg-e v. Woodward, 4 Wheat. 563;
Bank v. Bucki:cgham's Ex'rs, 5 How. 317; Newton v. Commissioners,
100 U. S. '548; Stone v. Mississippi, 101 U. S. 817; Church v. Kelsey,
121 U. S. 282, 7 Sup. Ct. 897; Lehigh Vhter Co. v. Easton, 121 U. S.
388, 7 Sup. Ct. 916. But in none of those cases was there involved a
question just like that now under consideration, and what was said,
however persuasive, cannot be regarded as decisive. A further pursuit,
however, of this discussion is unnecessary here, because it is plain that
this phase of the case may be disposed of without determining wheth-
er there has been an impairment of contract. That the contract be·
tween the parties has been violated or impaired is asserted, on the
theory of the proposition now under consideration, solely on the
ground that the act of 1891 is in conflict with the state constitution.
The court below, having jurisdiction of the case by reason of the
diverse citizenship of the parties, even if not on other g-rounds, adhered
to the view which it at first declared, notwithstanding the later de-
cision to the contrary by the supreme court of the state, and reaffirmed
the unconstitutionality of the enactment. From that conclusion,
witbout going further, it followed that the motion to dissolve the in-
junction should have been overruled, as it was; and it was unnecessary
in that court, and on a review of the question in an appellate court it
will be unnecessary, to consider whether a question of the impairment
of contract was or is involved. If, on the contrary, the conclusion had
been that the act was constitutional, there could, of course, have re-
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mainedno question of the impairment of the contract on the ground
that the act had not been constitutionally passed.
The next proposition on which the jurisdiction of this court is denied

is that by the ordinance of 1864, and the acceptance thereof by the
Citizens' Street-Railway Company, there was formed a contract for a
five-cent fare between the city of Indianapolis, representing the sov-
ereignty of the state, on the one side, and the street-railroad company
on the other, which contract, it is claimed, is impaired by the enact-
ment that only three cents shall be charged. This assumes that the
act of 1897 is not in conflict with any provision of the state constitu
tion, and the contention is that the company has a vested right, under
the contract, to charge a five-cent fare, which by no form of legislation
can be taken away. This is a distinct assertion that there is a COll-
tract right which has been impaired, and, unless the contrary is clear,
it makes a case of which this court cannot take jurisdiction. The
decision which, in its main features, seems to be most nearly in point,
was made in Sioux City St. R. Co. v. Sioux City, 138 U. S. 98, 11 Sup.
Ct. 226. In that case the street-railway company (organized under a
general law which contained a reservation of power to amend and
repeal not essentially unlike the power reserved in section 11 of the
act of June 4, 1861) was required by its original charter (the ordinance
of the city permitting it to occupy the streets of the city with its
road) to pave between the rails of its track. After the company had
constructed a part of its lines, and laid the required pavement between
the rails, a statute was enacted to the effect that, in cities of the first
class, street-railroad companies should be required to pave between the
rails, and for one foot outside of the rails. Two years later Sioux
City, having meanwhile become a city of the first class, passed an
ordinance in conformity with the statute requiring the company to
pave outside, as well as within, the rails of its track. Touching the
question of impairment of contract, the opinion of the supreme court
says:
"No question can arise as to the Impairment of the obligation of a contract.

when the company accepted all of Its corporate powers subject to the reserved
power of the state to modify its charter, and to Impose additional burdens upon
the enjoyment of Its franchise. Under the act of March 15, 1884, It was made a
condition of the enjoyment of Its franchise by the company, that, when the city
should determine that the streets should be paved, the company should bear
a certain portion of the cost thereof; and any prior contract between the com-
pany and the city in regard to paving was subject to the provisions of section
1090 of the Code. There was nothing in the ordinance of December 12, 18S:J,
which bound, or could bind, the city not to exercise its statutory authority to
impose other conditions upon the exercise of the rights of the Our
conclusion, therefore, Is that there was no contract between the company and
the state or the city, the obligation of which wal:l Impaired by the laying of
the tax in question."

In City R. Co. v. Citizens' St. R. Co., supra, after declaring it entirely
clear that the Citizens' Street-Railroad Company had a contract with
the city, as been decided by the supreme court of the state, it was
added:
"It is true that by section 11 of the original act of 1861 a right was reserved

to the general assembly to amend or repeal, at their discretion, the act author-
Izing the incorporation of street-railway companies; but that was a right re-
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served to the general assembly Itself, and was never delegated, if, in tact, it
could be delegated, to the cornman council of the city."
But further along in the opinion is found this statement:
''The orIgInal ordinance of January 18, 1864, was plainly a proposition on the
part of the city to grant to the company the use of its streets for thirty years,
In consideratIon that the company lay its track, and operate a railw'ay thereon,
upon certain conditions prescribed by the ordinance. This proposition. when
accepted by the company, and the road bullt and operated as specified, became
a contract, which the state was not at liberty to impair during its continuance."
In view of this utterance, the soundness of which it is not for us to

question, it cannot be said to be clear that the company is not right in
contending that it has a vested l"ight to charge a five-cent fare until
the original period of thirty years, and the additional period of seven
years given by a later ordinance, which the supreme court declared
valid, shall have expired. There is, to say the least, too much founda-
tion for the contention to admit of the inference that it is made in bad
faith; and, that being so, the question is one for the supreme court,
and not for this court. The appeal is therefore dismissed.

ASHLEY v. BOAHD OF SUP'RS OF PRESQUE ISLE
(CircuIt Court of Appeals, Sixth CircuIt. December 7, 1897.)

No. 507.
1. FEDERAL COURTS-JURISDICTION-TRANSFER OF CAUSE OF ACTTON.

Where municipal bonds have been really and in good faith transferred to
a citizen of another state, entitled as such to sue thereon in the circuit court
of the United States, that a subsequent transfer of the legal title to another
nonresident Is merely colorable does not defeat the jurisdiction of such court,
under 18 Stat. 470, § 5, relating to transfers of causes of action "for the
purpose of creating a case" cognizable by that court.

2. SAME-Mo'rIVE IN MAKING TRANSFER.
The fact that the purpose of a transfer of a cause of actioDl was to enable

the transferee to bring suit thereon In the federal courts does not defeat the
jurisdiction of such courts, where the transfer was real and without reserva-
tion, the motive being material only as a circumstance to be considered In
determining whether the transfer was in fact real.

3. ABATEMENT-EvIDENCE IN SUPPORT OF PLEA.
A defendant who introduces a deposition in support of his plea in abate-

ment, on the ground of want of jurisdiction, cannot destroy the effect of the
testimony by argument that the witness Is unworthy of belief, nor sustain
his plea on an inference that the answers to certain questions which the
witness refused to answer would have disclosed facts showing want of juris-
diction.

Error to the Circuit Court of the United States for the Eastern
District of Michigan.
Action by William J. Ashley against the board of supervisors of

the county of Presque Isle. From a judgment sustaining a plea in
abatement, and dismissing the action, plaint,iff brings error.
This case was before this court at a former term on writ of error, and, upon

full consideration of the questions then before the the judgment was re-
versed and the case remanded for a new trial. 16 U. S. App. 656, 8 C, C. A.
455, and 60 Fed. 55. A full statement of the facts of the case, and the issues
then disposed of, will be found in the opinion of the court, to which l'ere1'ence
may be made Without now restating the caSe in full.


