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As bearing on these elements, the specification states:

The space between the carbon plates constitutes the working part of the fur-
nace. This is lined on the bottom and sides with a packing of fine charcoal,
0, or such other material as is both a poor conductor of heat and electricity (as,
for example, in some cases, silica or pulverized corundum or well-burned lime);
and the charge, P, of ore and broken, granular, or pulverized carbon, occupies
the center of the box, extending between the carbon plates. A layer of granu-
lar charcoal, O, also covers the charge on the top. The charge thus forms a core
extending lengthwise of the box, in contact with the carbon plates, M, at the
ends, and incased on all sides by the jacket of fine charcoal. Fine charcoal
as is well known, is a very poor conductor of heat, and the charcoal packing
confines the heat within the core, protects the walls of the furnace, prevents
them from fluxing down and mingling with the charge, thereby introducing
deleterious matter, and it forms a deoxidizing shell for the charge. The pro-
tection of the charge from the introduction of deleterious matter by the fluxing
down of the walls is a very important matter, and the protection afforded
therefrom by the charcoal packing immediately surrounding the charge is com-
plete. It is also a much inferior conductor of electricity than the carbon used
in the core, and hence it operates as an insulating jacket for the charge, and
confines the current to its path through the charge, besides confining the heat.
The protection afforded by the charcoal jacket, as regards the heat, is so com-
plete that, with the covering slab removed, the hand can be held within a few
inches of the exposed charcoal jacket; but with the top covering of charcoal
also removed, and the core exposed, the hand cannot be held within several feet.

It will thus be seen the charge is enveloped, and, as stated above,
“forms a core extending lengthwise.” In respondents’ process these
clements are not present. The charge mixture has nothing outside
of it whatever,—neither chamber walls nor inclosing jacket. Nor
does respondents’ apparatus use the form of core specified in the fifth
claim, viz. one “having a greater number of points of contact in a
cross section of the body taken close to the plates than in a cross
section of the same taken at intermediate parts thereof” Moreover,
‘the body or core therein interposed, which the claim states “is sub-
stantially as described,” is, by reference to the specification, found
to be composed of the charge mixture. Thus, “the charge thus forms
a core extending lengthwise of the box; in contact with the carbon
plates, M, at the ends, and incased on all sides by the jacket of fine
charcoal” In respondents’ furnace the charge mixture forms no
part of the core, and these same remarks are applicable to the sixth
claim. After careful examination, being of opinion that infringe-
ment has not been shown, the complainants’ bill will be dismissed.
Let a detree be prepared and submitted.

CARROLL v. GOLDSCHMIDT et al,
(Circult Court of Appeals, Second Circuit. December 1, 1897.)

1, JupeMEXTS—CONCLUSIVENESS—PRIVIES.

Judgments are binding upon privies as well as upon parties; but only those
are privies, within the meaning of the rule, who acquire their interest in
the subject-matter of the suit after the commencement of the suit.

2. PaTExTsS—LEGAL AND EqQUiTABLE TITLE.

Persons acquiring the legal title to a patent, with notice of the prior
equitable right of another to the invention, take the legal title in subordina-
tion thereto, and cannot hold as infringers persons who purchase a patented
machine from such equitable owner,
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‘Appeal from the Circuit Court of the United States for the Southern
District of New York.

This was a suit in equity by Carroll, as trustee, against Goldrschmldt
and others, for alleged infringement of certain letters patent for
warp knitting machines. The circuit court rendered a decree for the
complainant (80 Fed. 520), and the defendants have appealed.

Edwin H. Brown and W. Laird Goldsborough, for appell%mt.
Arthur, v. Briesen, for appellee.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

WALLACE, Circuit Judge. In disposing of this cause we do
not find it necessary to consider whether the conclusions of the court
below as to the validity of the two patents in suit were correct or
not. 'The record abundantly shows that the property in the inven-
tions claimed in both patents belonged originally to Revis and Payne,
jointly, as co-partners, by the style of H. B. Payne & Co.; that it then
became part of the assets of the business carried on by them under
the style of J. B. Whitehall & Co.; that it passed to Revis exclu-
sively upon the purchase by him of the assets and good will of J.
B. Whitehall & Co., and thence passed through him to the firm of
Revis, Brewin & Marriott, and upon the retirement from that firm,
in 1890, of Brewin, to Revis & Marriott.

The defendants bought the machines of which infringement of the
patents is predicated, two of them in 1890 of Revis, Brewin & Mar-
riott, and the other two prior to September, 1891, of Revis & Mar-
riott. They were delivered to the defendants at Nottingham, Eng-
land, and shortly after were brought to this country by the defend-
ante, and used by them in their factory at New York City. The
legal title to the patents at that time was in Henry B. Payne and the
firm of A. G. Jennings & Sons, of which parties the present com-
plainant is the trustee, and they had constructive notice of the eq-
uitable rights of the vendors of the defendants,

The learned judge who decided the cause in the court below was
of the opinion that a decree in a suit brought in November, 1891,
by Payne against Revis, was res adjudicata as to the title in favor
of Payne and against Revis and these defendants. That decree un-
doubtedly determined that, as against Revis and his privies, the title
to the patent was in Payne and Jennings & Sons, notwithstanding
that decree was entered upon a rule pro confesso because of the
default of Revis in answering the bill. But the learned judge fell
into an error of fact in assuming that the rights of the defendants
were acquired subsequent to the commencement of that suit. They
were acquired previously, and consequently the defendants were not
in privity with Revis or concluded by the decree. Judgments are
binding upon privies as well as upon parties, but only those are
privies, within the meaning of the rule, who acquire their interest
in the subject-matter of the suit subsequent to the suit. Ingersoll
v. Jewett, 16 Blatchf. 378, Fed. Cas. No. 7,039. “No one is privy
to a judgment whose succession to the rights of property thereby af-
fected occurred previously to the institution of the suit.” Freem.
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Judgm, § 162. Bee, also; Campbell v. Hall, 16 N. Y. 575; Doe v. Earl
of Derby, 1 Adol. & E. 783; Winslow v. Grindal, 2 Greenl. 64.

It will not be profitable to review extensively the evidence in the
record which satisfies us that the equitable title to the inventions
of the patents in suit was in Revis and Payne jointly at the time
when Payne transferred a half interest therein to the firm of A. G.
Jennings & Sons. - They were originally patented in England; one
patent having been granted to Payne, December 19, 1884, and the
other to Payne and Campion, June 4, 1885. The inventions were
made by Payne while he was a member of the firm of H. B. Payne &
Co. Campion was a workman for the firm, and claims no interest,
if he ever had any, in the inventions. That firm carried on busi-
ness from 1883 to the spring of 1887 at the Boulevard Works, in
Nottingham; its business consisting mainly in building warp knit-
ting machines, and selling them to customers in England, the United
States, and other countries. In April, 1885, the firm purchased the
plant of Whitehall’s factory in Nottingham, and subsequently carried
on business at that place by the style of J. B. Whitehall & Co. The
plant of the Boulevard Works was removed to Whitehall’s factory in
the spring of 1887, and the two concerns were consolidated, and
thereafter the business of both was carried on at Whitehall’s fac-
tory, under the name of J. B. Whitehall & Co. Payne was a ma-
chinist, without means, and Revis furnished the capital for H. B.
Payne & Co. and also for J. B. Whitehall & Co. It is not disputed
that the firm of J. B. Whitehall & Co. consisted of Payne and Revis,
but Payne denies that Revis was his partner in the firm of H. B.
Payne & Co., and insists that he was the sole proprietor of the busi-
ness. On the other hand, Revis testifies that he was a partner
with Payne not only in J. B. Whitehall & Co., but also in H. B. Payne
& Co., and provided the capital upon the express agreement of Payne
that he should have a half interest in the inventions which Payne
contemplated and was perfecting in the machines to be built by the
firm. Revi¢’ version is corroborated by oral testimony, and seems
more consistent with all the probabilities of the case than the ver-
sion of Payne. That Revis was Payne’s partner in the firm of H.
B. Payne & Co. appears by documentary evidence, over the signa-
ture of Payne, of the most unequivoeal character. That the inven-
tions were to.be the property of the firm, and after they were perfected
were regarded as such by Payne, is convincingly shown by similar
documentary evidence, and by the conduct and representations of
Payne in the transactions attending the dissolution of the partner-
ship relations. Before applications were made for letters patent in
the United States, a license was granted to Julius Kayser, of New
York, for the sole privilege of working the machines embodying the
inventions in the United States, and the instrument gave him an
option to buy the patents for the United States. H. B. Payne &
Co. were the parties of the first part named in that instrument.
Kayser subsequently concluded not to avail himself of the option,
but, acting upon it, he proceeded to prosecute applications for the
patents in suit, and the expenses were borne by H. B. Payne &
Co. In September, 1887, Payne and Revis entered into a written
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agreement for the termination of their co-partnership. Tt recited
their co-partnership in the business of H. B. Payne & Co. as well
as of J. B. Whitehall & Co., and provided that upon the payment by
Payne to Revis of £3,000, on the 1st day of November next following,
Revis should retire from the business, and assign all his share and
interest, including “the patents or inventions belonging to or used”
in the business. Payne endeavored to procure the firm of A. G.
Jennings & Sons to advance the £3,000. The agreement was not car-
ried out, Payne being unable to raise the money. Then Payne and
Revis concluded to wind up their co-partnership business,~and dis-
pose of the assets and good will through a trustee, and November 23,
1887, they entered into a written agreement appointing Robert
Mellors, of Nottingham, a trustee for that purpose. Mellors adver-
tised the partnership estate for sale, but no purchasers were forth-
coming. Then negotiations ensued looking to a sale by Mellors
to either one of the two partners who should make the most advanta-
geous offer. During this time Payne was in frequent consultation
with A. G. Jennings & Sons, and went to New York to see them, con-
templating a purchase of the partnership property from Mellors
through their assistance. In a written offer made by Payne to Mel-
lors to purchase a part of the assets, Payne specified, among other
things, “all the patents or interests in the patents or inventions
which Mr. Revis and myself may have ag partners, either in the late
firm of H. B. Payne & Co. or J. B. Whitehall & Co.” Early in Feb-
ruary, 1888, Mellors sold the assets and good will of the business to
Revis. - Up to this time neither Mellors nor Revis was led to suppose
that Payne did not propose to recognize the inventions as partner-
ship property, but, as subsequently appeared, he had already trans-
ferred to A. G. Jennings & Sons a half interest in the inventions for
the United States, and made some arrangements with that firm, the
nature of which does not fully appear, by which they were to be osten-
gibly the owners of the English patents. Throughout the transac-
tions which culminated in the sale by Mellors to Revis the inven-
tions were treated by Payne as appertaining to the partnership assets.
The English patents were included in the inventory made by Mellors
upon consultation with Payne. The United States patents had not
then been granted, but the offer of Payne to Mellors, which has been
referred to, mentioned as part of the assets the interest of the firm
in the contract with Kayser. Payne’s attitude throughout indicates
persuasively that he had all along considered the inventions to be
partnership property. If this was not his understanding, his con-
duct can only bé explained upon the theory that he deliberately
intended to mislead Mellors in exercising the power of sale which
had been confided to him. The manufacture and sale of the ma-
chines embodying the inventions constituted the principal business
of the partnership, and unless the right to make them, to sell them,
and to license their use would accompany the sale of the assets and
good will, the purchaser would get little of practical value. Payne
was aware that Mellors supposed himself to be authorized to transfer
this right to a purchaser, and proposed to do so. We cannot doubt
that he intentionally gave both Mellors and Revis to understand, not
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only that this right would pass to the purchaser, but that the inven-
vdons as an entirety were to be regarded as a part of the assets. ,

A. @&, Jennings & Song purchased their interests in the inventions
December 10, 1887. At that time they acquired merely an equitable
title. inasmuch as the applications for the patents were pending in
the patent office. Their legal title was acquired at the date of the
grants of the respective patents, one being granted December 25,
1888, and the other February 5, 1889. There is abundant evidence
in the record to indicate that prior to December 10, 1887, A. G. Jen-
nings & Sons were aware that the inventions used in the partnership
business of Payne & Revis were claimed to be partnership property
by Revis. Irrespective of this, however, they had explicit notice
to that effect from Mellors in the letter to them of the date of Febru-
ary 14, 1888, several months before they became invested with the
legal title. As purchasers of the equitable title, their rights were
subordinate to those of Revis as a joint owner with Payne of the in-
ventions, because his were prior in point of time; and their legal title
was subordinate to those rights, because acquired with notice of
thera,

The defendants, having purchased their machines from vendors
who had succeeded to the rights of Revis, occupy the position of their
vendors in respect to liability to the complainant. As against those
"~ whose title is sabordinate to their equities, the defendants acquired
the right to use and sell the purchased machines. These conclu-
sions lead to a reversal of the decree of the circuit court.

The decree is reversed, with costs to the appellants, and with in-
structions to the court below to dismiss the bill of the complainant,
with costs.

———t s 4

NORTON et al. v, SAN JOSE FRUIT-PACKING CO.
(Circuit Court of Appeals, Ninth Circuit. October 4, 1897.)
No. 312,

Ju2aMENT IN PATENT SUIT—CONCLUSIVENESS,

A judgment by a circuit court of appeals directing the dismissal, on the
merits, of a bill for the infringement of a patent, will be followed by that
court without any re-examination of the merits on a subsequent appeal in
a suit brought against a purchaser of the identical machine which was al-
leged to infringe in the former litigation, though he had purchased it before
the institution of that suit.

Appeal from the Circnit Court of the United States for the North:
ern District of California.

This was a suit by Edwin Norton and Oliver W. Norton against the
San José Fruit-Packing Company for alleged infringement of a pat-
ent. The circuit court dismissed the bill, and the complainants have
appealed.

This is an appeal from a decree dismissing a bill in equity brought by appel-
lants to restrain the infringement by appellee of six letters patent heretofore
granted by the government of the United States to the appellants, on mechan-
rsm that is alleged to be useful in machines that are constructed for use in the
rmanufacture of can bodies, No testimony was taken upon the trial of the case



