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elifp. 'rhe supreme court of this state, in the case before referred
to, involving this agreement, took the view, as stated, that the con-
tract was one of employment, and not of partnership. While it is
true that this decision, under the authorities heretofore cited, is
not binding on this court, involving, as it does, merely the inter-
pretation of an still it is entitled to great respect.
Swift v. Tyson, supra. The interpretation of the contract in ques-
tion arose, as in the case at bar, upon a general demurrer to the
complaint. The supreme court, in affirming the decision of the
trial court overruling the demurrer, used the following language:
"We think the only fair interpretation to be given this contract is that Ban-

croft was to pay Stone three hundred and fifty d(}llars per month for his
services. There is but a single theory that can be advanced looking to a con-
trary construction, and t!hat is to the effect that this contract between Bancroft
and Stone constituted them partners (Stone possessing a one-tenth interest in
the partnership), and that consequently the salary of said Stone was to be patd
by the partnership. Upon a mere cursory examination of the contract, it Is
plainly evident that it does not, and was never intended to, create a partnership
between these two parties. This is patent from the fact that it was contem-
plated in the writing itself that in t!he near future the History Company was
to be incorporated. It is doubly apparent when we consider that the one-tenth
Interest in the property given by Bancroft to Stone failed to vest any absolute
title in him, but was dependent upon conditions, and liable to be forfeited and
revert to Bancroft at any moment. That Stone had no such interest in this
business as to constitute him a partner is further. made plain when we look at
tlle provision of the contract w'herein it Is expressly stipulated that, if Stone
should die within five years from its date, then only one-half of the one-tenth
interest should pass to his heirs. To hold these parties partners under the
agreement would make Stone's salary dependent upon the profits of the busi-
ness. There Is not!hlng contained herein to Indicate any such intention, and it
is certainly not so provided. We conclude that the contract should be construed
as a contract of hiring of Stone by Bancroft at an agreed price of three hundred
and fifty dollars per month." Stone v. Bancroft, 112 Cal. 652, 655, 44 Pac. 1069.
The view taken, and thus expressed, by the supreme court of this

state, accords with the view I take of the legal effect of the contract
in question. In my opinion, the plaintiff's cause of action is legally
and properly based upon the contract as one of employment; and
the complaint, in my judgment, states facts sufficient to consti-
tute a cause of action. The demurrer will be overruled, with leave
to the defendant to answer within 10 days, if he shall be so advised.
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1. NATIONAL BANKS - LIABII,ITY OF STOCKHOLDER -- PURCHASE INDUCED BY

.lfRAUD.
One who Is Induced by fraud to purchase stock of an insolvent national

bank, and have it transferred to him on the books of the bank, and who,
upon discovery of the fraud, takes prompt action to rescind the contract,
Is not liable to assessment on such stock, except on behalf of persons who ex-
tended credit to the bank, after the transfer, without knowledge of the fraud.

t. ApPARENT STOCKHOI,DER-GROUND OF LIABILITy-EsTOPPEl"
The binding character of the obligation of one whose name appears as a

stockholder on the books of a corporation Is on the principle of estoppel,
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which preCludes him from denyIng a relation he has assumed, and upon the
etreDgth of which others have acted.

W. H. Effinger, for plaintiff.
E. B. Williams, for defendant.
BELLINGER, District Judge. This is a demurrer to the separate

answer of De Lashmutt to the complaint in an action to
recover an assessment upl()n national bank stock held by defendant,
on the ground that the facts alleged do not constitute a defense to
the cause of action set out in the complaint. The separate answer
alleges, in effect: That defendant was induced by false representa-
tions, fraudulently made, as to the condition of the National Bank of
Moscow, by Brown, the president of the bank, and Brune, its cashier,
to convey land of the value of $15,000 to Brown in consideration of
the transfer to defendant of stock in the bank of the par value of
$12,500. That about 20 days thereafter said bank was closed by
the officers of the United States government, and the bank taken in
charge by them. That then, for the first time, the defendant became
apprisea of the condition of the affairs of such bank, and of the
fraud practiced upon him. That he then learned that said bank
was insolvent at the time the stock was assigned to defendant. That
the stock at that time was valueless, and the holders thereof were,
moreover, liable to be called upon for assessments to pay creditors.
That, as soon as this condition of the affairs was made known to
defendant, he rescinded the contract he had made with Brown, and
called upon him to reconvey the land taken by him; and defendant
tendered the stock, duly assigned, to Brown. That Brown refused
to accept such tender, or make reconveyance, as demanded. That
immediately thereupon, and prior to the assessment sued on, defend-
ant brought a suit against Brown to rescind such contract, and re-
convey the land so fraudulently, as alleged, procured to be conveyed
by Brown and Brune. The plaintiff contends that the liability of
defendant is absolute; that it follows the legal ownership of the stock
in his hands, regardless of any right in defendant to have the con-
tract by which he took such title canceled.
It is held in numerous cases-and there is nothing to the contrary
-that a subscriber who is induced to subscribe for stock in a corpora-
tion by fraudulent representations may set up such fraudulent rep-
resentations by way of defense in an action to recover the purchase
price of the stock so taken. Bank v. Peck, 29 Conn. 384. And a re-
ceiver has only the right in the corporation at the time of
his appointment. The case mainly relied upon in suppod of the
demurrer is that of Pauly v. Trust Co., 165 U. S. 606, 17 Sup. Ct.
465. This case holds that if the owner of stock transfers his
shares to another as collateral security for a debt due to the latter
from such owner, and if, by the direction or with the knowledge of
the pledgee, the shares are placed on the books of the association in
such way as to imply that the pledgee is the real owner, then the
pledgee may be treated as a shareholder, within the meaning of
section 5151 of the Revised Statutes of the United States, and there-
fore liable, upon the basis prescribed by that section, for the can·
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tracts, debts, and engagements of the association. The court, in its
opinion, says:
"It is true that one who does not in fact invest his money in such shares, but

who, although receiving them simply as collateral security for debts or obliga.
tlons, holds himself out on the books of the association as true owner, may be
treated as the owner, and therefore liable to assessment, when the association
becomes Insolvent and goes into the hands of a receiver. But this is upon the
ground that, by allowing his name to appear upon the stock list as owner, he
represents that he Is such owner; and he will not be permitted, after the bank
falls, and when an assessment Is made, to assume any other position, as against
creditors. If, as between creditors and the person assessed, the latter is not
held boUDd by that representation, the list of shareholders required to be kept for
the inspection of creditors and others would lose most of its value."
And the court, in its opinion, further sayS:
"But this rule can have no just application when, as in this case, the cred-

itors were informed by that list that the party to whom certificates were issued
was not in fact, and did not assume to be, the owner of the shares represented
by them, but was, and assumed to be, only a pledgee, having no general prop-
erty in the thing pledged, but only a right, upon default, to sell in satisfaction
of the pledgor's obligation. .. .. .. As already indicated, those may be treat-
ed as shareholders, within the meaning of section 5151, who are the real owners
of the stock, or who hold themselves out, or allow themselves to be held out, as
owners in such way and under such circumstances as, upon principles of faill
dealing, will estop them, as against creditors, from claiming that they were not
in fact owners."
The liability thus held to exist is, as will be seen, upon the prin-

ciple of an estoppel, by which a person who has held himself out as a
stockholder of a corporation will not be allowed to escape the lia-
bility that attaches to him in that relation, as against persons who
dealt with the corporation upon the strength of his relation to it as
a shareholder.
In Waite v. Dowley, 94 U. S. 527, the court says that the act of

congress "was merely designed to furnish to the public dealing with
the bank a knowledge of the names of its corporators, and to what
extent they might be relied on as giving safety to dealing with the
bank." Many of the cases use the expression, with reference to
the conduct of persons BOught to be held as stockholders, "holding
themselves out" as stockholders. If in this case any creditor for
the payment of whose debt the assessment sued on was levied.
had become a creditor after the transfer to De Lashmutt of the
shares of stock upon which he is sought to be held, the principles
of the case of Pauly v. Trust Co. would apply. In such case it
must be said that the creditor acted upon the representation that
De Lashmutt was a stockholder, in extending his credit to the cor-
poration; and in that case, whatever equities there might be as be-
tween De Lashmutt and the persons from whom he took the stock,
these would nM avail the defendant as against the innocent creditor,
who dealt with the corporation without knowledge of these equities
Consider the reason for the liability that attaches to the stock-
holder whose name appears upon the books of the company as such.
What efficacy is there in the fact of the name of the stockholder
being upon the books of the company to bind him? The reason
of the obligation is apparent. It is in the fact that this appear-
ance of the books of the corporation operates as an inducement to
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persons to deal with the corporation. There is no mystery in the
binding character of the obligation which the stockholder assumes
whose name appears upon the books of the company. The obliga-
tion is because of the principle of estoppel, by which one is pre-
cluded from denying a relation which he has assumed, and upon the
strength cf which others have acted. If no one has acted upon this
representation; if the contract is repudiated with promptness, and
before an assessment or other attempt to enforce the liability is made,
-there is no reason in law or in morals why the party should be
bound as a stockholder. In this case the facts, as disclosed by the
separate defense, show that De Lashmutt acted with prmnptness
upon discovering the fraud that had been perpetrated on him, in
proceeding to disaffirm the contract under which he took the stock,
and he brought his suit to cancel that contract and recover back the
consideration paid by him before this assessment was made; and it
is not claimed that any debt of the corporation was created between
the time of the transfer and the levying of the assessment, so that, so
far as the creditors of the bank are concerned, they have not been
affected by the transfer to the defendant. No one has been preju-
diced by what has been done. The rights of all persons interested
in the assessment made are precisely what they would have been
had there been no transfer of stock by Brown to the defendant. Un-
der these circumstances, upon what principle of justice, or of law,
which is the embodiment of justice, can De Lashmutt be held to a
liability on account of the fraud by which he was induced to give
up a valuable property for certificates of stock, which were not only
worthless at the time, but which carried with them a large liability
in favor of existing creditors? The case is not different from those
cases where the action has been brought to recover the consideration
agreed to be paid by the transferee for the stock taken by him. In
those cases the action has been brought either by the corporation it-
self, or by the receiver acting for the creditors of the corporation.
In this case the receiver has no greater right than the corporation
would have, suing in its own right. The demurrer is overruled.

TEXAS & P. RY. CO. v. HOLLIDAY et at
Court of Appeals, Fifth Circuit. June 7, 1897.)

TRIAL-INSTRUOTIONS.
Where the whole charge, taken together, does not present such mIsdIrec-

tion as could have misled the jury In their application of the charge to the
entire proof, there Is no ground of reversal, though some parts of the charge
may be subject to criticism as separate propositions.

In Error to the Circuit Court of the United States for the Eastern
District of Texas.
This was an action at law to recover damages for negligently causing

death. At the trial in the circuit court a verdict was given for the
plaintiff, judgment was entered accordingly, and the defendant has
brought the case to this court on writ of error. The facts are suf-
ficiently stated in the charge of the court to the jury, which was in full
as follows:


