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ROSEN v. CmCAQO G. W. RY. CO•
.(Circuit Court of Appeals, Eighth Circuit. September 27, 1897.)

No. 861.
I. NEGLIGENCE BY USE OF LOCOMOTivE-ADAPTABILITY AND EQUIPMENT-THROW-

ING SPARKS.
Where engine used in suburban service Is sufficient In size and ca-

pacity for the purpose, properly equipped, and carefully and skillfully op-
erated; the mere fact that in Its ordinary lind proper operation It emits
more and hotter sparks than would tiJle ordinary and proper operation of a
larger engine doing the same work, and thereby Increases tbe danger from
fire to adjacent property, does not of Itself amount to negligence.

lI. ACTION FOR DAMAGE ByFIRE-PUES(]MPTION OF NEGLIGENCE OVERCOME.
In a1J.actlon for damages by fire communicated by sparks from a locomo-

tive, the presumption of negligence arising under the Minnesota statute
Is overcome by satisfactory proof that the engine was prOVided with suita-
ble appliances to prevent the escape of sparks, that they were In good or-
der, and the engine was carefully and skillfully operated.
In Error to the Circuit Court of the UI\ited States for the District

of Minnesota.
Jared How, for plaintiff in error.
Dan W. Lawler, for defendant in error.
Before SANBORN and THAYER, Circuit Judges, and RINER,

District Judge.

RINER, District Judge. This action was brought by Adolph T. Ros-
en against the Chicago Great Western Railway Company in the circuit
court of the United States for the of Minnesota to recover dam-
ages' for the destruction by fireo! the plaintiff's building, situated
upon land owned by him adjoining· the defendant's railroad, in the
city of St. Paul. The evidence in the case showed that the plaintiff
was the owner of lot No. 27, wifu the buildings thereon, in block No. 23
of South Park addition No. 10; that the defendant owned and was
operating a line of railway running from St. Paul in a southerly direc-
tion, through South. St. Paul and beyond; that the plaintiff's lot was
adjacent to, and on the easterly side of, the right of way of the defend-
ant's road; that the building was a la:r:ge frame building, 50 feet in
width by 90 feet in length and 2¥.! stories in height, with a brick addi-
tion thereto 1¥.J stories high; that the building and addition contained
a large amount of machinery, tools, material, and appliances, which
were owned by the plaintiff, and used by him for the purpose of carry-
ing on a tannery ,and establishment, the building in ques-
tion being located about 50 feet westerly from the main railway tra,cks
of the defendant company, and that on the 11th of August, 1895, with-
in a short time after one of the defendant's trains had passed the
plaintiff's building, the building was discovered to be on fire, and was
wholly destroyed. There was also evidence offered by the plaintiff
tending to show that among the locomotive engines used by the defend
ant in operating its trains was a small motor engine, known as engine
No. 13, which was used by the defendant in drawing suburban trains
daily operated by it and at frequent intervals from the city of S1. Paul
to South St. Paul and beyond, upon the main tracks of its road; that
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this motor engine No. 13 was used by the defendant on the day that the
')laintiff's property was destroyed, and was the engine attached to the
train which passed the premises owned by him, in a southerly direction,
a short time before the fire was discovered; that the property belong-
ing to the plaintiff was of the value of about $27,000; that, at the
time of the passage of the engine and train and of the destruction of
the building, a strong breeze was blowing in the locality in which said
building was situated, from a westerly direction, across tile tracks of
the defendant, and towards the building; that South St. Paul was sit-
uate about five miles southerly from the city of St. Paul; that the
plaintiff's factory was situated about four miles southerly from the
main depot of the defendant in the city of St. Paul; that the region
between the city of St. Paul and South St. Paul, through which the
defendant's road ran, and upon which a train was then being operat-
ed, was devoted largely to manufacturing purposes; that there were
a number of manufacturing establishments of various kinds along
the tracks of the defendant between the stations mentioned; that, as
the engine was passing the building of the plaintiff, it was observed
to discharge from its smokestack a large quantity of sparks and cin-
ders, which sparks and cinders fell on and about the building; that
the ordinary locomotive road engine of the smallest size used by the
defendant in operating trains upon its road was one having cylinders
17 by 24 inches, and drive wheels of 64 inches, in diameter; that the
motor engine No. 13 had a cylinder of only 12 by 20 inches, and
drive wheels of about 49 inches, in diameter; that the power or ca-
pacityof the motor engine was only abol;lt one-half that of the small-
est sized road engine; that the flues in its boiler were considerably
shorter than the ordinary road engine, and its fire box considerably
shallower; that in drawing a train of the size which the motor engine
was engaged in operating- on the 11th of August, 1895, it was neces-
sary to push or work the. motor engine much harder than it would
have necessary to have worked or pushed an ordinary road en-
gine of the smallest size drawing the same train; that, in the harder
working of the engine, the draught would be much increased; that the
engine, when pushed or worked hard, would throw out a larger quan-
tity of sparks and cinders than it would when worked with more
moderation; that the quantity of sparks and cinders which would be
thrown out ia operating any engine when in good repair and condi-
tion depended upon the amount of force or power with which such en-
gine was accompanied; and that an engine of the size and capacity of
motor engine No. 13, in drawing the train to which it was attached at
the time of the fire, would throw out a much larger quantity of sparks
and cinders than an ordinary standard road engine even of the smallest
size would do in drawing the same train; and that, by reason of its
short flues, shallow fire box, and small drive wheels, the draught of
the engine was made greater, and sparks and cinders would be carried
through and thrown out of the smokestack in much greater quanti-
ties and in a much more highly-heated condition in developing the
same amount of speed, than would be the case with an ordinary road
engine even of the smallest size, having longer flues and a less shaUow
fire bOL
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The testimony of the engineer operating engine No. 13 on the day
in question was to the effect that the train was a suburban train for
the accommodation of passengers, carrying no freight; that on that
day, on its south-bound trip, the engine was run in the ordinary man-
ner; that it worked with a light throttle at all times in pulling these
trains; that, in his eA'}Jerience, this engine worked better in that way
than when it was crowded; that it was an easy matter for this engine
to haul this train with two coaches; that it could easily handle three
coaches and make its time; that, if there was any grade at the point
in question, it was so slight that it could not be seen with the naked
eye; that, at the time of passing the plaintiff's factory, he saw no
sparks or cinders issuing from the smokestack; that in fact it was not
possible to see such sparks or cinders, if any were thrown, in day-
light, according to his experience of 16 years; that he had no recol-
lection that any such were thrown at the time in question; that he
was on the west side of his engine, or the opposite side from the fac-
tory, on both the south and north bound trips, the engine not being at
the end of its run; that he saw no one in the neighborhood of the
factory on his down or return trip; that his duty required him to keep a
lookout on the track ahead; that from his engine he had a clear
view of everything around him; that be saw no fire on the roof or any
part of the factory on either the north or south bound trip; that on
both trips the engine was worked as light as it was possible to work
it,-.:-that is, with a light throttle; that the engine experienced no
trouble in pulling the train, which he thought consisted of two eight-
wheeloo coaches, though dne might have been an ordinary twelve-
wheeled coach; that there was nothing in regard to the throwing of
the sparks or :tire by this engine on either of the trips that attracted
his attention; that the ordinary cinders thrown by the engine are not
larger than one-eighthof an inch in diameter; that there was no dif-
ference between the spark-throwing powers of this motor engine and
an ordinary locomotive engine; that they are about one and the same
thing, only that the .rnotorengine is on a smaller scale; that he ran
the engine the next morning until it was called in, some time before
noon; and that at noon he examined the nozzle and other parts, mak-
ing as careful examination as he could, and found them in first-class

.
The fireman's evidence was to the effect that on leaving a station he

generally put in about 2 shovelfuls of coal, which would be suffi-
cient to carry it to the next place, so that on the whole trip he would
use about 20 or 25 of coal, there being 10 stops; that they
always stopped at South Park station, and stopped there on this
day; that he saw no sparks or cinders thrown from the smokestack
at the time in question, nor was his attention called to anything of
the kind; that he did his work as fireman in the ordinary manner on
that trip, was on the left-hand side of the engine on both trips, did
not notice any fire or sparks on the plaintiff's factory when he went by
it, and that there was nothing in the working of the engine in any way
that attracted his attention as being out of the ordinary run.
The condu6tor testified, in substance, that the motor cars are some-

what lighter than ordinary cars, with doors at the side; that there are
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no brakemen on these motor trains; that there was nothing unusual
in the running or management of the train on the day in question on
the north or south bound trips; that he was familiar with locomo-
tives in general use, and that, according his observation, is no
difference in the manner of ejecting sparks or 'throwing fire between
the _ordinary road engine and a motor engine. . The defendant also
offered evidence tending to show that, when the plaintiff's building
was first discovered to be on fire, the fire was not on the roof, but
on the southerly gable end of the fi:lCtory. in such manner as to in-
dicate that the fire had originated on the inside of the building;
that at the time of the fire the wind was blowing in a direction par-
allel with the factory building and the railway tracks, and not across
the tracks towards the building; that, from an early hour in the
morning of the day the fire occurred, the doors and windows of the
factory were open, and two or more workmen were employed in and
about the factory during that day, before and at the time of the fire;
that the motor engine No. 13 was of a modern type, fitted with the best
and approved modern appliances in general use for the prevention of
the escape of fire or sparks; that said appliances had been thoroughly
overhauled and replaced shortly before the fire; that upon an exam-
ination of the engine, made immediately before and immediately after
the fire, all of the appliances fol' arresting the escape of fire were
found in perfect order and condition; that, at the time the examina-
tion was made aftel' the fire, no change or alteration had been made in
the appliances; and that, on the day the fire occurred, the engine Was
properly and skillfully managed, by caref.ul and competent operators.
At the close of the testimony, the plaintiff requested the court to in-

struct the jury: .
"(1) If the jury find from the testimony that, In order to do the work per-

formed by engine No. 13 In the motor service, it was necessary to .so operate
• said engine, or the ordinary operation of· said engine was such, as to cause It
to throw out a greater quantity of sparks than would have been thrown out
In the ordinary and proper operation of a larger engine, or one of a different
construction, doing the same work, and the throwing out of such a greater
quantity of sparks would Increase the danger from fire caused by the engine
to adjacent property, the failure to make. use of such larger engine, or of
different construction, for the purpose of doing the work performed by 13,
Is an act of negligence on the part of the defendant company."
"(2) When the fire is shown to have originated from sparks from the engine,

It must be presumed to have been caused by some negligence of the company
or its employes. either In the character, construction, or management of the
engine, unless the contrary Is shown to your satisfaction; and the burden of
proof is on the defendant to show that It was not negligent In any particular
that may have operated to cause the injUry."
'fhe court refused to give either of the instructions requested, and

its refusal to do .so is now assigned for error.
By statute in the state of Minnesota, when it is established in cases

of this kind that the fire complained of resulted from sparks or cin-
ders thrownfrolll the cars or. engines of a railway company, the bur-
den is cast upon the railway company to show that it was not negli-
gent. The statute is in the following words:
"All railroad companies or.corporations operating or running cars or steam en-

gines over roads in this state shall be liabie to any party aggt;ieved for alldant-
age caused by.fire belngscattered or thrown ,from said cal's or engines. witilout

," . " . ", '" '
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the owner or owners of the property so damaged being required to show
defect in their engines or negligence on the part of their employes; but the
fact of such fire being so scattered or thrown shall be cqnstrued by all courts
having jurisdiction as prima facie evidence of such negligence or defect.
• • ... Gen. .St. 1894, § 2700. •

Under this statute, the presumption of negligence, however, is a
disputable one, and may be rebutted by showing that the defendant
did use due care, and was not negligent. The defendant was oper-
ating its road under lawful authority upon its own land, and could
not be made liable for the destruction of the plaintiff's building upon
an adjacent lot unless it was negligent in its management or the con-
dition of its engine. The action is based upon the negligence of the
defendant, and it cannot be made liable to adjacent property owners
for unavoidable or usual consequences of the proper operation of its
roa.d. We think the first request was properly refused. The gist of
the action is negligence. The evidence shows that this engine was
used in the suburban service, pulling a light train, consisting of two
coaches; that there was no perceptible grade at the place where the
fire occurred; and that the engine was sufficient for the service in
which it was used; and themere fact that, in the ordinary and proper
operation of this engine, it would throw out a greater quantity of
sparks than would have been thrown out in the ordinary and proper
operation of a larger engine doing the same work, and thereby in-
crease thedanger from fire to adjacent property, would not of itself
amount to negligence. Negligence is a breach of duty, unintention-
ally and proximately producing an injury to another possessing equal
rights. It is the omission to do something which a reasonable man,
guided by circumstances which ordinarily regulate the conduct of
men in the transaction of their affairs, would do, or the failure to
observe for the protection of the interests of another that degree of .
care, precaution, and vigilance which the circumstances justly de-
mand. A railway company must exercise reasonable care in the use
of its property and in the operation of its trains to avoid injury to
others; hence the rule requiring "it to avail itself of the best me-
chanical contrivances and inventions in known practical use which
are effective in preventing the burning of private property by the
escape of sparks and coals from its engines"; but to say that the use,
instead of an ordinary road engine, ofa smaller engine, which emitted
more and hotter sparks than the ordinary road engine, but which was
in every way suitable for the service in which it was employed, and
was equipped with suitable appliances, imd was carefully operated,
was negligence, would be going far beyond the rule applicable to this
class of cases. Daly v. Railway Co., 43 Minn. 319, 45 N. W. 611;
Frace v. Railroad Co., 143 N. Y. 182, 38 N. E. 102. The two Minne-
sota cases, Karsen v. Railroad Co., 29 Minn. 12, 11 N. W. 122, and
Burud v. Railway Co., 62 Minn. 243, 64 N. W. 562, and Piggot v.
Railway Co., 3 C. B. 229, do not change or announce any differ'ent
rule. The Minnesota cases turn upon the question whether or not
there was evidence to support the verdict of the jury, and the court
finds that there was.. The case of Piggot v. Railway Co. was a dif-
ferent case in its factsfroIIl the case at bar. The evidence in that
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case was to the effect that the engine in question threw sparks and
small particles of coke of an unusual size from the smokestack;
that they fell in an ignited state on the premises destroyed, and that
there was no contrivance in the way of a netting to arrest the escape
of fire from the smokestack, and therefore there was no check on the
size of the sparks which might escape. There was also evidence tend-
ing to show that the danger might have been avoided by using en-
gines of such power that they need not be worked to their utmost
capacity. In this case there is no evidence tending to show that this
motor engine was not of sufficient size and capacity to operate the
train to which it was attached. On the contrary, the testimony shows
conclusively that the engine was not worked to its full capacity, and
was entirely sufficient to do the work in the service in which it was
employed.
The second request was fully covered bv .the instructions of the

court. The court instructed the jury as follows:
"If you should determine that the evidence satisfies you that the plaintiff has

proved the communication of the fire to the building from sparks or cinders
from this motor engine, then the burden of proof is shifted upon the defendant,
and he must overcome the prima facie case,-that presumption. He must show
that there was no defect in the engine; that there was no negligence in the
manner of its operation by defendant's employes; and that they were skillful
men. In other words, he must prove that there was no negligence, within the
definition of the term as I have described it to j'OU. And I told you that negli-
gence was the failure to do something which an ordinarily prudent man under
the circumstances would do, or doing something which an ordinarily prudent
man under the circumstances would not do. This is the definition of negli-
gence; and it is necessary for the defendant company to show that it used all
reasonable and proper care, caution, diligence, and skill in the construction
of the motor engine, and that at the time of the fire it was skillfully operated.
That is all the railroad company would be required to do,-to use all due
and reasonable care and caution in providing appliances for the prevention of
the emission of sparks and cinders from the locomotive, and skill in the man-
agement of It by its operators at the time."
"Of course, when a railroad company equips Its engines with appliances for

the prevention of the emission of sparks and cinders, It must have the ap-
paratus complete as far as the appliances used for the prevention of the es-
cape of sparks and cinders from its smokestack are concerned. It cannot com-
ply with the law by merely haVing the form of the ,appliance in common use.
but it must have the detalls complete. E'verything must be properly construct-
ed, and the appliances must be perfect In form. It must exercise reasormble
care and skill in using these expedients for the prevention of fire, and use such
expedients as are in common use for the prevention of fire being emitted from
Its smokestack."
We think these instructions were as favorable to the plaintiff as he

could properly ask. There being no error in the record, the judg-
ment of the circuit court is affirmed.

83F.--20
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. Ex Darte DA
(Circuit Court ot Appeals, Eighth Circuit. October 5, 1B97.)

No. 908.
1. INTERSTATE EXTRADITION-ExTRADITION WARRANT-SUFFICIEKCY OF RECIT-

ALS.
An extraditloI\ warrant reciting that it is issued pursuant to the requisi-

tion of the governor of another state, that said requisition is accompanied
by a. copy of the indictment against the party demanded. and that said
copy of the indictment is certified by the governor of the demanding state
to be "in due form," Is sUfiictent, under the statutory reqUirements of sec-
tion 5278, Rev. St. U. S.; the expression, "certified to be In due form,"
being eqUivalent to, and In slibstantial compliance With, the statutory
words, "certiJied as aut!bentic." .

2. SAME-HABEAS CORPUS.
A will not, on habeas corpus, discharge a prisoner charged
with the violation of the criminal laws of one state, and apprehended in
another, Where it appears by the recitals contained In the warrant by vir-
tue of which he was arrested, and by 1fue record of the extradition proceed-
ing, that no right, privlIege. or Immunity secured him by the constitution
and laws of the United States wlIIbe violated by remanding him to the
custody of the agent of the demanding state. And the court will seek to
uphold the actions of the executive, prOVided they appear to be in good
faith.

Appeal from the District Court of the United States for the West-
ern District of Arkansas.
W. A. Falconer, for appellant.
Before BREWER, Circuit Justice, SANBORN, Circuit Judge, and

RINER, District Judge.

RINER, District Judge. In November, 1896, L. P. Dawson filed
his petition for a writ of habeas corpus in the district court for the
Western district of Arkansas; alleging that he was unlawfully re-
strained of his liberty by one M. O. Rushin, contrary to the constitu-
tion and laws of the United States. The writ was issued, and the
return day the respondent made his return thereto, as follows:
"Comes M. C. Rushin. aild p,roduces herein the body of Oliver P. Jones, who

describes himself in the petition herein as L. P. Dawson, wd states to the
court that he has the said Dawson; alias Jones, in his custody under and pur-
suant to the following authority: 1.1lesaid Oliver P.Jones was indicted by
the grand jury of xlarion county, in the state of Georgia, for the crime of mur-
der. and became a fugitive frQm the justice of the state of Georgia. That the
governor of the state of appoip.ted your respondent, M. C. Rushin. agent
of the state of Georgia, to arrest. receive,and convey back to the state of Georgia
the aforesaid Oliver P.•Tones, and. pursuant to such appointment [your respond-
ent], proceeded to the state of Arkansas with a requisition from the governor of
the state of Georgia to the governor of the state of Arkansas for the arrest
and surrender to said Rushin of the said Oliver P. Jones, and accompanied
t'herewith a copy of the indictment, certified by the governor of Georgia to be
in due form. That pursuant to said reqUisition the governor of the state of
Arkansas did on the 12th day of November, 1896. issue his warrant to the
sheriff of Sebastian county, commanding him to take into custody the body of
Oliver P..Jones. and deliver him to this respondent, }1. C. RushIn; and pur-
suant to his duty in tlle premises this respondent, on the 13th day of November.
1896, received said Oliver P. Jones from tlle custody of the sheriff of Sebastian
county, and is detaining him under said authority, and desires to proceed fOl"th·


