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ready cited, in favor of jurisdiction of courts of foreign states to
enforce similar or analogous state statutes, are Paine v. Stewart,
33 Conn. 516; Cuykendall v. Miles, 10 Fed. 342; Auer v. Lombard,
19 C. C. A. 72, 72 Fed. 209. :

The technical points which were made by the plaintiff in error
are without solidity. It is said that the Kansas court did not ac-
quire jurisdiction to render judgment against the corporation, be-
cause the cashier made a voluntary appearance, and waived the
issuance of process, at the commencement of the suit in 1895, when
no business had been done by the bank after its insolvency on
December 15, 1890. But an attorney at law appeared, filed an an-
swer, to which the plaintiff replied; and the presumptions are in
favor of the regularity of the judgment. It was for the defendant
to show that it was collusive, or that the attorney was an intruder.
Tenney v. Townsend, 9 Blatchf. 274, Fed. Cas. No. 13,832. It is next
said that there was no competent evidence of the change of name of
the corporation. The minutes of the proceedings were taken away
with him by the president “when he left” in May or June, 1889,
and some secondary evidence was given of their contents, when
perhaps an insufficient foundation had been laid for it. But the
statutes of Kansas provide that a corporation can change its name,
and section 12 of chapter 23 of the General Statutes of 1868 pro-
vides as follows:

“Such change of name * * * ghall take effect and be enforced from the
date at which the president or secretary of the corporation shall flle with the
secretary of state an affidavit setting forth the name adopted, * * * together
with the date at which such change was voted by the stockholders of such cor-
poration.”

A properly authenticated copy of the original certificate filed in
the office of the secretary of state was produced, and was certainly
sufficient proof of the change of name, until its truthfulness had
been successfully attacked. The judgment of the circuit court is
affirmed, with costs.

M e e o |

BOARD OF COM’RS OF KIOWA COUNTY, KAN.,, v. HOWARD.
{Circuit Court of Appeals, Eighth Circuit, September 27, 1897.)
No. 844,

1. County REFUNDING BONDS—VALIDITY—BONA FIDE PURCHASERS—ESTOPPEL.
‘When county bonds issued under an act authorizing the county commis-
sioners “to compromise and refund its matured and maturing indebtedness
of every description” coniain a recital of the act, and a statement that all
its provisions have been strictly complied with, and that the issue does
not exceed the amount of the county’s outstanding indebtedness, the county
{s estopped, as against an innocent purchaser, from setting up-that a part
of the indebtedness refunded consisted of railroad aid bonds which were -
void. :
2. BAME-—COUNTY WARRANTS—AUTHORITY OF COMMISSIONERS.
‘When the statutes provide that the power of a county as a body politic
and corporate shall be exercised by a board of county commissioners (Gen.
St. Kan. c. 25, § 3), an act authorizing counties to refund “matured and
maturing mdebtedness of every description whatsoever” (Act Kan. March 8,
1879), gives the commissioners authority to refund outstanding warrants
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as well as bonds, and to do so without submitting the question to a vote
of the people.
8. SaME. ‘
Statutory authority to the board of county commissioners to compromise
and refund the indebtedness of the county carries with it power to fix the
time and terms of payment of the refunding honds.

In Error to the Circuit Court of the United States for the District
of Kansas, .

This was ah action by George R. Howard against the board of
county commissioners of Kiowa county, Kan., to recover upon cer-
tain interest coupons detached from county refunding bonds. In the
circuit court a demurrer to the answer was sustained, and judgment
given for the plaintiff, to review which the defendant has sued out
this writ of error.

8. 8. Ashbaugh (L. M. Day was with him on the brief), for plaintiff
in error.

C. F. Hutchings (L. W. Keplinger was with him on the brief), for
defendant in error.

Before SANBORN and THAYER, Circuit Judges, and RINER,
District Judge. :

RINER, District Judge. This was an action brought by George R.
Howard in the circuit court for the district of Kansas to recover certain
interest claimed to be due upon 237 interest coupons detached from 79
refunding bonds issued by the board of county commissioners of Kiowa
county. The petition was the usual form of petition in such cases, al-
leging the citizenship of the parties; that the amount in controversy
exceeded the sum of $2,000 exclusive of interest and costs; that the
bonds in controversy were duly issued under and in pursuance of an
act of the legislative assembly of the state of Kansas entitled “An
act to enable counties, municipal corporations, the board of education
of any city and school districts to refund their indebtedness,” approved
March 8, 1879; that the plaintiff became the owner and holder of
the bonds and coupons, for value, before maturity, and was, at the
time the action was brought, the owner and holder thereof; and that
when the interest coupons became due they were duly presented to
the defendant for payment, but payment was refused. - The petition
concludes with a prayer for judgment in favor of the plaintiff for the
sum of $7,110, with interest. To this petition the defendant answered,
in substance, that the indebtedness for which these refunding bonds
were issued consisted of 44 “railroad aid bonds” issued by the county
to the Chicago, Kansas & Nebraska Railway Company, and $30,000
worth of outstanding county warrants. It further alleged that the
“railroad aid bonds” were issued within one year after the organiza-
tion of the county, were issued for an amount beyond the statutory
limitation, were void “to the knowledge of all persons whomsoever,”
and therefore did not, at the time the refunding bonds were issued,
constitute a matured or maturing indebtedness against the county
within the meaning of the statute; that the refunding bonds were
ordered executed, signed, and issued by the board of county commis-
sioners, the chairman thereof, and the county clerk of the county,
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‘without any vote or assent having first been taken or given by the
electors of the county upon the proposition of the issuance of said
bonds; and that the bonds were therefore void, and no recovery could
b'e had therepn, or upon the coupons in suit. To this answer the plain-
tlﬁ. demurred. The circuit court sustained the demurrer, and entered
a judgment in favor of the plaintiff for the amount claimed in his
petition.

Each of the bonds in controversy contains the following recital:

“This bond is one of a serles of bonds of like amount, tenor, and effect, ex-
ecuted and issued by the county commissioners of said Kiowa county to refund
its matured and -maturing indebtedness heretofore legally created by sail
county, and in accordance with an act of the legislature of the state of Kansas
entitled ‘An act to enable counties, niunicipal corporations, the board of educa-
tion of asny city, and school districts, to refund their indebtedness,” approved
March 8, 1879, and it 1s hereby certified that the total amount of this issue
of bonds does not exceed the actual amount of the outstanding indebtedness
of said county, and that all the requirements of the provisions of the foregoing
act have been strictly complied with in issuing this bond.”

It is no defense to an action brought by an innocent purchaser
‘who has:invested his money in municipal bonds eontaining such re-
citals to allege that the “railroad aid bonds,” which constituted a
part of the indebtedness refunded, were void to the knowledge of all
persons whomsoeever, or that the county commissioners knew that the
county had no matured or maturing indebtedness to refund. This re-
cital was evidently made for the very purpose of enabling the county
to negotiate and sell these bonds. on the market. The statement on
the face of the bonds that they wére issued to refund the matured and
maturing indebtedness of the county pursuant to the authority con-
ferred upon the county by the act of March 8, 1879; that the total
ampunt did not exceed the actual amount of the outstanding indebt-
edness of the county, and that all of the provisions of law in rela-
tion to the igsuance of said bonds had been complied with, fairly im-
ported that nothing remained to be done in order to make the bonds
binding obligations upon the county in the hands of bona fide pur-
.chasers. It was upon the statements contained in the recital upon
the face of these bonds, doubtless, that the plaintiff was induced to
purchase them. He had a right to rely upon them as true, and by
every principle of justice the county is estopped to deny that the
bonds were issued to refund the matured and maturing indebtedness
of the county. These bonds, containing the recitals above mentioned,
were made by the county commissioners, the officers of the county,
intrusted and clothed with full power, under the statute, to deter-
‘mine whether or not there was a matured or maturing indebtedness,
and the amount thereof. ' This question has been so often decided
by the ecourts that it would serve no useful purpose to here repeat the
reasoning on the question. Ashley v. Supervisors, 8 C. C. A. 455, 60
Fed. 55: West Plains Tp. v. Sage, 32 U. 8. App. 725, 16 C. C. A. 553,
and.69 Fed. 943; Rathbone v. Hopper (Kan. Sup.) 45 Pac. 610; Graves
v. -Saline Co., 161 U. 8: 359, 16 Sup. Ct. 526; Hackett v. Ottawa, 99
U. 8. 96; National Bank of Commerce v. Town of Grenada, 41 Fed. 92.
» It is further contended by the plaintiff in error that the act of
1879 does not authorize a county to issue bonds for the purpose of re-



BOARD OF COM’RS V. HOWARD. 209

funding outstanding warrants, nor the issue of bonds for the purpose
of refunding any indebtedness, without a vote of the electors of the
county. This contention cannot be sustained, The statute in express
terms authorizes the county “to compromise and refund its matured
and maturing indebtedness of every kind and description whatso-
ever,” and confers the power upon the board of county commissioners
to do this without submitting the question to a vote of the people of
the county. We think the language of the act is broad enough to
include not only bonds, but county warrants as well, and confers up-
on the board of county commissioners, as the representatives of ‘ghe
county, express authority to compromise and refund any outstanding
indebtedness which the county may have. This question was recently
before the supreme court of Kansas in two cases. In the case of
Riley v. Garfield, 49 Pac. 85, that court said: ' ‘

“It would be difficult, indeed, to select words more comprehensive than those
contained in the act. In 1871 the section containing the language above quoted
was amended by the legislature so as to authorize the refunding of bonded in-
debtedness only. This indicates a legislative construction of the act of 187Y.
The contention that the refunding act does not authorize warrants to be re-
funded into bonds without a vote of the people of the county is also answered
by the act itself, and section 3 of chapter 25 of the General Statutes of 188Y,
relating to counties and county officers, which reads: ‘The powers of a county
as a body politic and corporate shall be exércised by a board of county cornmis-
sioners” The refunding act authorizes a county to refund its indebtedness.
No vote of the people is required in the case of a county, but the act expressly
requires a compromise by a township or school district to be submitted to a
vote at an election called for that purpose. The argument that the compromise
is distinet and separate from the refunding, and that the question of refunding
must be submitted to the people in every case, and that of the compromise only
by townships and school distriets,.is too nice to be sound. The compromise
and the refunding together constitute but a single tramsaction. The long list
of special acts cited in the brief shed no light on the case in hand. 'The validity
of the bonds must be determined under the law authorizing their issuance,
not under other acts having no application. We are unable to perceive any evi-
dence of legislative Intent affecting the refunding acts of 1879 to be drawn from
the numerous special acts cited.” State v. Scott Co. Com’rs, Id. 663.

It is further insisted by the plaintiff in error that, because the
“railroad aid bonds” which constituted a part of the indebtedness re-
funded were payable in 20 years, and were refunded by bonds pay-
able in 30 years, the board of county commissioners exceeded the au-
thority conferred upon it by the statute, and that therefore the refund-
ing bonds must be held to be invalid. We think it is sufficient to say
that the power conferred upon the board of county commissioners to
compromise and refund the indebtedness of the county carried with
it, as incident thereto, the power to fix the time and terms of pay-
ment. The judgment of the circuit court is affirmed.
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ROSEN v. CHICAGO G. W. RY. CO.
'(Circult Court of Appeals, Eighth Circuit. September 27, 1897.)
No. 861

1 NEGLIGENCE BY UsE oF LOCOMOTIVE—ADAPTABILITY AND EquipMENT—THROW-
ING SPARKS.

Where an engine used in suburban service is sufficient in size and ca-
pacity for the purpose, properly equipped, and carefully and skillfully op-
erated; the mere fact that in its ordinary sand proper operation it emits
more and hotter sparks than would the ordinary and proper operation of a
larger engine doing the same work, and thereby increases the danger from
fire to adjacent property, does not of itself amount to negligence.

2. AcTION FOR DAMAGE BY FIRE—PRESUMPTION OF NEGLIGENCE OVERCOME,
In an action for damages by fire communicated by sparks from a locomo-
tive, the presumption of negligence arising under the Minnesota statute
is overcome by satisfactory proof that the engine was provided with sujta-
ble appliances to prevent the escape of sparks, that they were in good or-
der, and that the engine was carefully and skillfully operated.

In Error to the Cll‘Clll't Oourt of the United States for the District
of Minnesota.

Jared How, for plaintiff in error.
Dan W. Lawler, for defendant in error.,

Before SANBORN and THAYER, Circuit Judges, and RINER,
District Judge.

RINER, District Judge. This action was brought by Adolph T. Ros-
en against the Chicago Great Western Railway Company in the circuit
court of the United States for the district of Minnesota to recover dam-
ages for the destruction by fire of the plaintif’s building, situated
upon land owned by him adjoining the defendant’s railroad, in the
city of St. Paul. The evidence in the case showed that the plaintiff
was the owner of lot No. 27, with the buildings thereon, in block No. 23
of South Park addition No. 10; that the defendant owned and was
operating a line of railway running from St. Paul in a southerly direc-
tion, through South St. Paul and beyond; that the plaintiff’s lot was
adjacent to, and on the easterly side of, the right of way of the defend-
ant’s road; that the building was a large frame building, 50 feet in
width by 90 feet in length and 2% stories in height, with a brick addi-
tion thereto 1% stories high; that the building and addition contained
a large amount of machinery, tools, material, and appliances, which
were owned by the plaintiff, and used by him for the purpose of carry-
ing on a tannery and fur-dressing establishment, the building in ques-
tion being located about 50 feet westerly from the main railway tracks
of the defendant company, and that on the 11th of August, 1895, with-
in a short time after one of the defendant’s trains had passed the
plaintiff’s building, the building was discovered to be on fire, and was
wholly destroyed. There was also evidence offered by the plaintiff
tending to show that among the locomotive engines used by the defend
ant in operating its trains was a small motor engine, known as engine
No. 13, which was used by the defendant in drawing suburban trains
daily operated by it and at frequent intervals from the city of St. Paul
to South St. Paul and beyond, upon the main tracks of its road; that



