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And again, in the same case, referring to the power of the secretary
of the interior after patent has been issued, at page 534, it is said:
"He is absolutely without authority. If this were not 80, the titles derived

from the United States, instead of being the safe and assured evidences of
ownership wWch they are generally supposed to be, would be always sUbject
to the fluctuating, and, in many cases, unreliable, action of the land office. No
man could buy of the grantee with safety, because he could only convey sub-
ject to the right of the officers of the government to annul his title."
In view of these considerations, we are not satisfied that an error

was committed in awarding a temporary injunction. It cannot be
said, we think, that the injunction was improvidently issued, and the
order appealed from is therefore affirmed.

ADAMS et aI. v. HECKSCHER.
(Circuit Court, W. D. Missouri, C. D. November 3, 1897.)

L PROCESS-SERVICE BY PUBLICATION-AcTION IN PERSONAM.
The statute of Missouri (Rev. St. § 2022) providing for bringing partles

into court on orders of publication "in * • * all actions at law, or in
equity, whic'h have for their immediate object the enforcement or establish-
ment of any lawful right, claim or demand to or against any real or personal
property within the jurisdiction of the court," does not apply to a suit by
a vendee to enforce the performance of a contract of purchase and sale of
real property, if, instead of demanding, and ofl'ering to accept, such title
as the defendant may have, he demands as conditions precedent to a decree
passing the title, that defendant be required to furniSh him, as agreed, with
an abstract showing a perfect title, and to pay him money damages result-
ing from the delay in performing the contract.

B. SAME-FORM OF ORDER.
Even if the statute applied at all to an action thus restricted. its require-

ment that the order shall state briefly the "object and general nature" of
the petition would not be satisfied by stating that It Is "to obtain judgment
for specific performance o,f a contract to convey" specified lands.

Thomas M. Jones, for plaintiffs.
Noble, Shields & Harrison, for defendant.

PHILIPS, District Judge. This suit has been removed from the
state circuit couct of Phelps county, Mo., to this court, on the petition
of the defendant, who is a nonresident of the state. The defendant
appeared for the purposes only of such removal, and of the motion
hereinafter mentioned. The motion is to dismiss the petition for the
reasons that the court has no jurisdiction of the person of the defend·
ant, nor has it jurisdiction of the res, within the contemplation of sec·
tion 2022 of the Revised Statutes of Missouri, and because no service,
as required by law, was made upon the defendant to give the couct
iJlrisdiction. This case was removed to this court once before on the
petition of the defendant, and the motion to dismiss was therein sus-
tained for the reasons assigned in the opinion of the court filed therein.
80 Fed. 742. The principal difference between that case and this
consists in the manner of service by substituted process. In the
former case, service was attempted to be made upon the nonresident
defendant by delivering to him a copy of the petition and writ by an
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officer of the state of the defendant's residence. As the statute in that
respect was not observed, the service was held to be bad. The court,
in considering the question as to whether proper service could be
had after the removal of the case from the state court by following the
provisions of the federal statute respecting the mode of service against
nonresident defendants, discussed the character and nature of that
suit, and reached the conclusion that the proceeding was not one in
rem, but was, in its essence, an effort to obtain a decree 01' judgment
in personam against the defendant, and therefore service on the
defendant, as a nonresident party, by substitution, would not obtain.
The present suit in fact seems to have been instituted again in the
same state court before the motion to dismiss in the former case was
sustained. And the petition in the present case is in all essential par-
ticulars the same as in the former suit. An analysis of the petition,
and a consideration of its entire allegations, enforce the conclusion
that it is, in legal effect, nothing more than a proceeding in personam.
Section 2022 of the Revised Statutes of Missouri provides for bringing
parties into court on orders of publication:
"In suits in partition, divorce, attachment, in suits for the foreclosure of mort-

gages and deeds of trust, and for the enforcement of mec'hanics' liens, and all
other llens against either real or personal property, and in all actions at law
or in equity, which have for their immediate object the enforcement or estab-
lishment of any lawful right, clalm or demand to or against any real or personal
property within the jurisdiction of the court."

A suit for specific performance of a contract for the conveyance of
real estate, where the decree of court may operate in rem, and transfer
the title of the property from the defendant to the complainant,
under sections 2225-2227, Rev. St. Mo., could be prosecuted upon serv-
ice by publication. But, to give the court jurisdiction so to proceed,
the "immediate object" of the suit must be the enforcement of the
right to the real estate. It must be for that, and that alone. Is
such the object and purport of this suit? The petition, after setting
out the written contract between the parties, specifying the stipula-
tions of the parties respecting the sale and purchase. of certain real
estate, which provided that the defendant should furnish to the com-

o plainants an abstract of title showing such title in the complainants.
.and for making a good and sufficient deed, with special warranty of
title, alleges, as the gravamen of the complaint, that the "defendant
has failed and refused to furnish the abstract showing perfect title
to said body of land in defendant; that said defendant has failed and
refused to perfect the title to the tracts of land included in said body
of land hereinbefore described, the title to which was defective, as
shown by the abstract furnished by the defendant to plaintiffs, and has
failed and refused to make plaintiffs a deed and furnish an abstract
as provided in the contract aforesaid." Then, after averring defend'
ant's notification to plaintiffs that it would furnish no other abstract
nor make any other deed than the one tendered, the petition further
avers that the defendant "does refuse to perfect the title to said lands,
and to make, execute, and deliver to plaintiffs a deed correctly describ-
ing said body of lands, and that said defendant from thenceforth and
now has and does refuse to furnish an abstract of title as provided in
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said contract as aforesaid." The petition then proceeds to allege that
plaintiffs had been ready and willing to pay the sum of $10,000, as a
first payment called for by the contract, upon defendant's compliance
with the contract on his part, and that, on account of the retention
and holding of this sum of money in readiness to make said payment,
plaintiffs have been damaged "by the loss of the use of said money
in the sum of $1,000." The prayer of the petition then is for "a decree
that defendant be directed to perfect the title to said lands, and furnish
abstracts according to said contract hereinbefore set out, and to convey
by good and proper special warranty deed said premises, and that it
pay to plaintiffs damages in the sum of $1,000 for the loss of the use of
the purchase money of $10,000 from the 24th day of January, 1896,"
and for proper relief.
As stated in the former opinion in this case, it is quite apparent

from the whole averments and trend of the petition that the complain-
ants do not ask for, nor propose to take, such title as the defendant
may have to the land, nor to perform the contract on their part with-
out the defendant first complying with the contract, by presenting an
acceptable abstract of title, and showing a perfect title in the defend-
ant. As stated in the former opinion herein, had plaintiffs offered to
take, \vithout more, such title as the defendant had to the land, and
asked for a decree compelling him to convey to plaintiffs such title, it
would have been such a proceeding in rem as to give the court jurisdic-
tion of the subject-matter by substituted service. But the relief
sought b:r the petition is necessarily a proceeding in personam. A
decree requiring the defendant to comply with its contract by furnish-
ing the plaintiffs with the required abstract of title could only operate
upon the person of the defendant. Likev,'ise, the judgment for $1,000
damages asked for would be essentially a decree or judgment in per-
sonam. And as the plaintiffs do not ask for a decree passing the
title to the land, except upon such precedent conditions, this court can-
not reach that point in its decree until it has afforded the other relief
asked for by the plaintiffs, which relief must operate upon the person
of the defendant. And as the court has not jurisdiction over the per-
son of the defendant, he being a nonresident, and not having appeared
to the meri ts, how can it proceed to afford the plaintiffs the relief they
seek?
It is, furthermore, very questionable whether the order of pub-

lication in this case is sufficient to authorize the court to proceed to a
decree under this petition. Said section 2022 provides that the "clerk
shall make an order directed to the non-residents or absentees, notify-
ing them of the commencement of the suit, and stating briefly the
object and general nature of the petition." The order of publication
made in this case merely stated that "the general nature and object of
which [the suit]' is to obtain judgment for specific performance of con-
tract to convey about 13,500 acres of land known as the 'Knotwell
Furnace Lands.''' Does this state the general nature and object of
this suit? Had the notice of publication followed the general nature
and object of the petition, it would have stated that it was to compel
the defendant to deliver to plaintiffs a complete abstract of title to the
land, showing title in the defendant thereto, and, to
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obtain judgment for damages for the sum of $1,000, consequent upon
the failure of the defendant to comply with its contract, and then to
compel the defendant to convey, by good and proper special warranty
deed, the title shown by the abstract. In other words, had the order
of publication complied with the statute, the nonresident defendant
might very well have refrained from appearing to such action at all, as
no operative judgment could have been rendered against him on such
notice, as it would have disclosed the fact that the proceeding was in
personam, and a decree for the conveyance of the land could not have
been rendered to the satisfaction of the plaintiffs, except under the
precedent condition of the court compelling the defendant to make a
satisfactory abstract showing title to the premises. Any decree the
court might render could not be broader than the general nature and
object of the suit stated in the order of publication. The motion to
dismiss must therefore be sustained.

STATE OF INDIANA ex reI. CITY OF MUNOIE v. LAKE ERIE & W. R. CO.

(Circuit Court, D. Indiana. November 10, 1897.)

:I. RAJI,ROAD CROSSINGS-DUTY OF RESTORATION.
The duty imposed by the Indiana statute (2 Burns' Rev. St. lSl:l4, § 5153,

par. 5; Rev. St. 18S1, § 3(03) on a railroad company to restore any high-
way crossed by its road to a condition of safety and convenience for pUblic
traffic is a continuing one, and includes the duty of maintaining the crossing
in such manner as not to unnecessarily impair the convenience, safety, and
usefulness of the highway; and where, by reason of the growth of a city
and the extension of the city limits, such highway becomes one of Its prin-
cipal streets, and the crossing thereby becomes inconvenient and dangerous,
it is the duty of the railroad company so to reconstruct the crossing as to
be safe and convenient under the changed conditions, even though the
crossing was safe and sufficient when first constl1lcted.

2. TITLE OF COMPLAINT-DEMURRER.
The title of a complaint constitutes no part of the cause of action, and a

defect therein cannot be reached by demurrer.
S. MANDAMUS-WHEN ISSUED.

Mandamus will lie to require a railroad company having its tracks upon,
across, or along the streets or alleys of a city to so construct and maintain
the crossings as to render the use of the said streets and alleys and crossings
suitable, convenient, and safe for the pUblic. The fact that the company is
liable to ,indictment for the obstruction, or that a penalty may be recovered
from it, or that the city may construct a suitable crossing and recover its
costs, is no reason why a writ of mandamus should be denied; none of these
methods of procedure affording a remedy as convenient, beneficial, and ef-
fective as the proceeding by mandamus.

This suit was commenced in a state court by the city of Muncie,
Ind., to procure a writ of mandamus against the Lake Erie & West·
<ern Railroad Company, and was removed to this court by tae de-
fendant.
Rollin Warner, for plaintiff.
Miller & Elam, W. E. Hackedorn, and John B. Cockrum, for de-

fendant.


