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AMERICAN LOAN & TRUST CO. v. OLARK et al.
(Circuit Court of Appeals, Eighth Circuit. September 7, 1897.)

No. 857.
PARTIES ON ApPEAL-DEFAlJLTJNG DEFENDANTS.

A,ll parties to a suit or proceeding who appear from the record to have
an Interest In the order, judgment, or decree challenged in the appellate
court must be given an opportunity to be heard there before that court
, \viiI proceed to a decision upon the merits of the case, even though they
were made parties In the court below, and defaulted In appearance.

Appeal from the Circuit Court of the United States for the District
of Nebraska.
Edward W. Sheldon, for appellant.
W. R. Kelly, for appellees.
Before 'l'HAYER, Circuit Judge, and RINER, District Judge.

RINER, District Judge. Upon a bill filed for that purpose by
Oliver Ames, Second, and others, in the court of the United

for the district of Nebraska, and in the circuit courts of other
districts through which the railway lines of the Union Pacific Railway
system as then constituted extended, Silas H. H. Clark, Oliver W.
Mink, E. Ellery Anderson, John 'V. Doane, and Frederic R Coudert,
the appellees, were in October and November, 1893, appointed receiv-
ers of the Union Pacific System, which included, in addition to the lines
of railway and property of the Union Pacific Railway Company, the
lines of railway and property of the Denver, I..eadville & Gunnison
Railway Company and several other corporations. The receivers above
named cQntinued to operate the Denver, Leadville & Gunnison Railway
as a part of the Union Pacific System until the 7th day of August, 189,4,
when they surrendered possession of the property to Frank Trumbull,
who had been appointed receiver of the property by the circuit court
for the district of Colorado in a foreclosure suit brought by the Ameri-
can Loan & Trust Company, as trustee, against the Denver, Leadville
& Gunnison Railway Company. On June 26, 1894, the receivers of
the Union Pacific System filed a petition in the circuit court praying
for instructions as to the continuance by them of the operation of the
lines of railway owned by certain of the defendants named in the orig-
inal bill in the Ames Case, and included in the Union Pacific System,
whose earnings were represented to be insufficient to pay their operat-
ing expenses and taxes, the Denver, Leadville & Gunnison Railway
Company being one of the lines mentioned. The court directed serv-
ice of the petition to be made upon the parties interested, including
the appellant and the Denver, Leadville & Gunnison Railway Com-
pany, and set the cause down for hearing. At the hearing an order
of reference to the special master was made directing him, among
other things, to "take and state the accounts of the said receivers
with the Denver, Leadville & Gunnison Railway and ascertain the
amount of the deficiency arising out of the operation of the said rail-
way as of the 7th day of August, 1894. On such hearing, the officers
of the Denver, Leadville & Gunnison Railway Company, the American
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Loan & Trust Company, the trustee of the mortgage of August 1,
1889, made by the said railway company, may appear and contest any
item contained in said account, and the said master shall report the
amount of the deficiency ascertained after said accounting, and shall
report the railroad or railroads or parts or di visions of railroadA
against which the deficiency so incurred should be charged, and the
proper proportions for the distribution of such charge, and also
what, if any, portion of such deficiency, should be charged as a lien
against the property of the Denver, Leadville & Gunnison Railway
Company, and whether the charge, if any, so to be made, should be
prior in point of time to the lien of the said mortgage of the Ameri-
can Loan & Trust Company, dated August 1, 1889, and the surrender
and delivery of the property of the said railway company hereinafter
ordered is made subject to the lien and chl\rge of any defiCIency re-
sulting from the operation of the said railway by the receivers which
shall be adjudged to exist upon the final hearing upon the said report
of the master." Hearings were had before the master, who found
that the deficiency arising from the operation of the Denver, Leadville
& Gunnison Railway from October 13, 1893, to August 7,1894, was
$207,201.83, and that the receivers of the Union Pacific System had
turned over to the receiver of the Denver, Leadville & Gunnison Rail-
way Company $48,870.15 worth of supplies, and recommended that
the amounts for the deficiency and supplies be charged as a first lien
on the property, in priority to the lien of the mortgage to the appel-
lant. The American Loan & Trust Company filed exceptions to this
report. May 9, 1896, the exceptions of the American Loan & Trust
Company and the evidence taken before the master, together with his
report, were submitted to the court. The court modified the find-
ings of the master as to two items contained in his report, decreed
the amount of the deficiency resulting from the operation of the prop-
erty to be $192,630.17, whieh, with interest at the rate of 8 per cent.
per annum from August 7, 1894, "constitutes a lien in favor of said
receivers upon the property of the Denver, Leadville & Gunnison Rail-
way Company, prior in right and superior in equity to the mortgage
thereon dated August 1, 1889, and to all other liens and incumbrances
upon said property, and should be enforced in the decree of foreclo-
sure of said mortgage to be entered in the district of Colorado."
It further decreed "that Frank Trumbull, the present receiver of said
property, is indebted to the five receivers, appellees herein, in the
sum of $48,870.15, with interest from August 7, 1894, at the rate of
eight per cent. per annum, for materials and supplies furnished by
them to him for use in the operation of the railroads of that company
when they surrendered the same to him, on August 7, 1894; and that
said amount and interest constitutes and is a lien upon the income
derived from the operation of the said railroads of said company, and
upon all the property of said company, prior in right and superior in
equity to that of the said m()rtgage, and should be enforced in the
decree of foreclosure thereof to be entered in the district of Colo-
rado." The opinion of the court below is reported in 74 Fed. 335.
From this decree the American lioan & Trust Company appealed to
this court. The citation was directed to and served upon "Silas H. H.
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Clark, Oliver W. Mink, E. Ellery Anderson, John W. Doane, and Fred-
eric R. Coudert, as ...eceivers of the property of the Union Pacific Rail-
way Company, and said the Union Pacific Railway Company," and the
bond on appeal was to the parties named in the citation.
The appellees, Clark and others, receivers, and the Union Pacific

Railway CompanY,have filed motions to dismiss the appeal, on the
grOund,tbat the Denver, Leadville & Gunniron Railway Company and
Frank Trumbull, as receiver, are not made parties to the appeal, and
that therefore this court does not have before it the parties whose in-
terests are directly involved, and whose presence is necessary to the
proper disposition of the questions upon which the judgment of this
court is asked. The appellant contends that the Denver, Leadville
& Gunnison Railway Company is not a necessary party to this appeal,
for the reasons (1) that, although it was made a party to the original
petition of the receivers 'for instructions, and was duly served with
notice, it did not answer that petition, nor appear on its return, nor
before the master on any of the hearings before him, nor except to his
findings, nor appear in the circuit court on the final hearing; (2)
that the decree from which the present appeal was taken was not a
joint decree against the Denver, Leadville & Gunnison Railway Com-
pany and the American Loan & Trust Company; and (3) that even if
the decree had been joint, the proceedings in the court below operated
as a summons and severance.
In support of the first proposition our attention has been called to

the case of Bank v. Perry, decided by this court February 18, 1895,
and reported in 32 U. S. App. 15, 14 C. C. A. 273, and 66 Fed. 887.
That was a case where an error existed in the record, and the circuit
court, upon application of one of the parties, made an order amend-
ing and correcting its record to conform to the facts. As stated by
Judge Thayer in the opinion of the court in that case:
"The record was false in point of fact, and the circuit court so found, in

that it recited that Lane, Kent, and Kelley had appeared and defended the suit,
and that the court had actually rendered a judgment in their favor, whereas
Lane and Kent had not even been served with process, and the court had
not tried any issue as between the plaintiff bank and either of said three
defendants, and had not rendered a jUdgment In favor of either of them. The
judgment actually spread of record was the act o,f the clerk, and in no sense
the act of the court. Such mistakes, we think, are clearly subject to correc-
tion within any reasonable period of time."
In that case the parties named had not been served with process,

were not before the court, no issue, so far as they were concerned,
had been considered by the court, and no judgment rendered for or
against them. The case waS altogether a different case in its facts
from the case at bar, and does not support the contention of counsel.
It is, however, insisted that the decree appealed from was not a

joint decree against the Denver, Leadville & Gunnison Railway Com-
pany and the American Loan & Trust Company, and hence the Den-
ver, Leadville & Gunnison Railway Company was not a necessary
party to the appeal. The liability sought to be enforced was pri-
marily the liability of the Denver, Leadville & Gunnison Railway Com-
pany for a deficiency arising from tbe operation of its road, and by
tn.e decree this charge was made a lien against its property, prior ill
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right and superior in equity to the appellant's mortgage. The circuit
court had the right to adjudicate the questions presented by the peti·
tion between the parties interested in this property, for the reason
that they had been made parties to the proceeding, and had been
duly served with notice. The appellant now seeks to set aside the
decree of the circuit court, and to have this court adjudicate anew
the questions decided by the circuit court, without bringing before
the court all of the par1ies whose rights are to be passed upon. This,
by repeated adjudication, it cannot do. As stated in the case of Dod-
son v. Fletcher, 49 U. S. App. 61, 24 C. C. A. 69, and 78 Fed. 214, "all
the parties to a suit or proceeding who appear from the record to have
an interest in the order, judgment, or decree challenged in the ap-
pellate court must be given an opportunity to be heard there before
that court will proceed to a decision upon the merits of the case." See,
also, Masterson v. Herndon, 10 Wall. 416; Hardee v. Wilson, 146 U. S.
179,13 Sup. Ct. 39; Davis v. Trust Co., 152 U. S. 590, 14 Sup. Ct. 693;
Gray v. Havemeyer, 3 C. C. A. 497, 53 Fed. 174. That the Denver.
Leadville & Gunnison Railway Company has an interest in the decree
appealed from, there can be no doubt. The decree makes this de·
ficiency arising from the operation of its lines a direct charge against
its property, and declares it to be a lien in priority to the mortgage
held by the appellant upon the same property, and thereby neces-
!'arily increases by the amount so paid the deficiency for which the
mortgagor will remain personally liable after the sale of the propert,y
jf it is insufficient to satisfy the mortgage debt.
The contention was made at the argument that, even though the

court considered the decree a joint decree. the proceedings in the
court below operated as a summons and severance, and our attention
is called to the case of Trust Co. v. McClure (recently decided by
this court) 49 U. S. App. 46, 24 C. C. A. 66-69, and 78 Fed. 211. We
think that case is clearly distinguishable from the case at bar. True,
there was no formal notice to the railway company to appear in that
case, and take part in the appeal; but the railway company did ap-
pear, and moved to set aside the appeal which had been allowed in
its behalf, and the court said:
"There was no formal notice to the Stuttgart and Arkansas River Railroad

Company 'to appear in this case and take part In this appeal, but that railroad
did appear and moved to set aside the appeal which had been allowed on Its be-
half. T'l1e order which it thus obtained, showing, as it does, the appearance
of the railroad company in the court below to set aside the allO'Wance of its ap-
peal, shows as conclusively Its knowledge of the appeal, and its refusal to join
in or proceed with it, as a formal notice and fiat refusal to proceed could have
done."
We think the Denver, Leadville & Gunnison Railway Company was

a necessary party to this appeal, and, as it had no notice of its hear-
ing, the appeal must be dismissed. This disposes of the motion to
dismiss, and renders it unnecessary for us to consider or decide wheth·
er Frank Trumbull, the present receiver, was a necessary party.
The appeal is dismissed.
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VOORHEES, MILLER & CO. v. BLANTON et aL
'i(Oircult Oourt, W. D. North Carolina: November 2, 1897.)

L E'nAUDULENT CONVEYANCES-DEED 'TO WIFE-CONSIDERATION.
In a creditors' action in .North Carolina to set aside conveyances, It ap-

peared that the debtor had held In his own name a farm for which about
,half the purchase price had been furnished by his wIfe's father, for the
purpose of buying land for her. He It all In settlement of a
debt, and in consideration of the wife's half interest In It conveyed to her
a house and lot about equal to that Interest. 80me of the payments for
the wife had been made prior, and some subsequent, to the adoption of
the provision (Const. N. U. art. 10, 16) relating to the property rights of
married women. Held, that as to both classes of payments there was a

trust for the Wife" and that her Interest was such as to support
the conveyance to her.

I. SAME-INADEQUATE CONSIDERATION.
Mere inadequacy of consideration In honest family settlements Is not a

badge of fraud.
8. SAlfE-INSOLVENCY-PREFERENCES.

In the absence of a statute forbidding preferences, a debtor In failing
circumstances may prefer one creditor to another.

4. SAME.
Any conveyance whose object or manifest tendency Is to hinder, delay,

or defeat a creditor fallS within the meaning of the statute tCode N. C. f
1545) relating to fraudulent conveyances.

I. SAME.
If a conveyance by a debtor In faUing circumstances II void all to one

creditor It is void as to all. .
8. SAME-PAYMENTS BY GRANTEE-REIMBURSEMENT.

Where a debtor In falling circumstances makes a conveyance In fraud
of creditors, and the grantee In consideration thereof pays a particular
valid debt of the grantor, the circumstances may be such as warrant
his relmpursement from the' proceeds, In case of sale of the property In a
credlt()rs' suit.

'1'. SAME-CREDITORS' SUIT.
Where, after a convey-fUlce of a house and lot by a debtor In falling cir-

cumstances, voidable for fraUd, the house Is burned down, and Is restored
with the money of an innocent third party, she should, in a creditors' suit
to set aside the conveyance, be allowed a lien therefor on the premises.

This was a suit in equity by Voorhees, Miller & Co. against William
M. Blanton and others to set aside certain conveyances alleged to
have been made in fraud of creditors.
Merrimon& Merrimon, for plaintiffs.
P. J. Sinclair and Ed. Justice, for defendants.

BRAWI",EY, District Judge. This is a bill to set aside certain con·
veyances as fraudulent. The plaintiffs are merchants in Cincinnati,
Ohio, sold a bill of goodsto C. D. Blanton & Co., merchants do-
ing business at Asheville, N. C., and tbe defendant William M. Blan-
ton, with others, guarantied the payment of the same. William M.
Bllplton was afarIlier ;residi)lg in McDowell county on what is here·
inafter 'called "South Muddy Creek Far"m," in McDowell county,
N. C., until about the year 1878, when he moved to the town ot
Marion, in the same state, where he engaged in merchandizing, and
is now about 65 years of age. He became a partner with his son


