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'NATIONAL MASONIC AOC. ASS'N OF DES MOINES T. SPARKS.
(Circuit Court of Appeals, Eighth Circuit. October 6, 1897.)

No. 859.
1. FEDERAL JURISDICTION-ALLEGATIONS OF CITIZENSHIP-BuRDEN 011' PROOI'.

Where a plaintifl"s pleading, in the federal courts, sets out the necessarY
diverse citizenship of. the parties, the burden of both allegation and proof to
the contrary rests upon the party who seeks to defeat tlle jUrisdiction.

.. SAME-EFFECT OF GENERAL DENIAL.
A general denial, in a federal court, is a plea to the merits, and does not

put in issue averments of citizenship, upon which the jurisdiction depends.
The matter of jurisdiction is waived unless it is challenged by a special plea.

I. ApPEAL AND ERROR-REVIEw-BILL OF EXCEPTIONS.
To enable the circuit court of appeals to revieW the action of the circuIt

court upon the admissi()n or exclusion of evidence, the evidence to which
the exception 11 directed must be incorporated in tlle blll of exceptions.

" SAME-HARMLESS ERROR,n is not error to exclude, upon a trial, cumulative evidence of a state
of facts which is not controverted.

Ii. SAME-TRIAL TO COURT-SPECIAL FINDINGS.
In order that the opinion of the court, in a case tried without a jury, may

be treated as a special finding of facts, so that assignments of error may
be based thereon, its statement of the facts found should not be mingled
with the eVidence, or with discussions of law or the reasons for the court'.
conclusions.

S. SAME-ASSIGNMENTS OF ERROR.
Upon a writ of error the objection tllat the circuit court made neither gen-

eral nor special flndings of fact cannot be considered, unless raised by the
assignment of errors.

In Error to the Circuit Oourt of the United States for the Southern
District of Iowa.
Clark Varnum, for plaintiff in error.
Oarroll Wright, for defendant in error.
Before SANBORN and THAYER, Circuit Judges, and RINER,

District Judge.

RINER, District Judge. This was an action at law brought by
Nannie R. Sparks, the defendant in error, against the National
Masonic Accident Association of Des Moines, Iowa, the plaintiff in
error, in the circuit court of the United States for the Southern dis-
trict of Iowa, to recover the sum of $5,250, with interest and costs, upon
a judgment obtained by her against the association in the circuit court
sitting within and for the county of Johnson, in the state of Missouri.
The petition filed in the circuit court for the Southern district of
Iowa averred, in· substance, that the plaintiff was a citizen of the
state of Missouri; that the defendant was a citizen of the state of
Iowa; that the amount involved in controversy exceeded the sum
of $2,000, exclusive of interest and costs; that on the 25th of No-
vember, 1893, she recovered a judgment against the defendant in the
circuit court within and for the Seventeenth judi""11 district of the
state of Missouri, held;inthe county of Johnson, in said state, in the
8um of $5,225, with costs and interest from that date; that thecourt
rendering such judgment was a court of general jurisdiction, and a
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court of record, and that she was the owner and holder of tlie judg·
mentat the time: this action'was' brought. To this petition the de-
fendant
(1) Admitting that it was a corporation organized under the laws of the

state ot Iowa; (2) denying each and every other allegation ot the petition;
a separate,defeI/Se, ,that, the de,fendant never .appeaxeq, ioany suit

or pI:qceeding broVght '1I;j:fl!-inst it by thephiintiff in the circuit court ot John-
,son, C(llmty, Mo., dellied that it was ever summoned to appear, or was

process' to In sUGh, actioIll; (4) for a further and separate
defense, "that it is a corporation organized, under the laws of the state ot
Iowa, Wltb" its office and place of busfriess at the city of Des Moines, in
said state or Iowa, alld that it never has had an office In the state of Mls-
soud, nor kept or malnta,ined any agents or officers In said state; that
neither the superintendent of the insurance department of the state of

nor any other person within ,said state, has ever been appointed
by the defendant as a person upon whom service of pncess might be served
upon ,the defendant wlthfu.'ellidstate of Missouri; tbat the defendant has never
made' application to the Insurance dep'artment of the state of Missouri to
be admitted to said state to do business; that said defendant has never
beeD served with process by any of its' officers or agents, or any person upon
whom service of process could be lawfully made, or who was appointed there-
unto, within the said state of Missouri, and that any ,judgment, if a.ny was
obtained 'by the alleged plaitinff in the said alleged suit or proceeding alleged
to have been had in the circuit court of Johnson county, Missouri, was ren-
dered without service of process upon the defendant, or upon llny person
or personsll.llthorized or to 'accept such service of process, or
have such service of process made upon him or them, for the defendant;"
(5) for another defense, "that It never entered any voluntary appearance
in the alleged' suit or' proceeding claimed to have been, had in the circuit
court of Johnson county, Missouri; that no person that was authorized or
empowered to accept service of process for it (the defendant), or to have
service of process made upon him or them for the defendant, was ever per-
sonally cited to appear in ,said cause, or perSonally served with any sum-
mom or process in said cause, nor did any such person ever appear for tbe de-
fendant In said cause or proceeding;" (6) f()r another defense, "that any
alleged judgment pretended to be rendered by' the circuit court of Johnson
county, in the state of Missouri, against this defendant, in favor of the
plaintiff, was obtained through the fraud of the plaintiff, in this: that the
said plaintift, well knowing that ellch' and every of the matters hereinbe-
fore pleaded in this answer were true, and the same being tIue, and being
hereby reaffirmed and reaverred as though pleaded at length herein, said
plaintiff did, with the express purpose of preventing the defendant from
presenting a defense to such alleged suit, fall, neglect, and refuse to serve
or CRjlSe to be served upon it (the defendant) any process or summons or
cftationwhatever fn the said alleged suit, and fraUdulently, and with the
Intent to defraud tilis defendant, caused' service of a writ of process to be
made upon the superintendent of insurance of the state of Missouri, and
after having caused procured such service to be made, and thus pre-
venting tha defendant and ftS agents and officers from having due and legal
notice of the commellcement of such SUit, the plaintiff then and there caused
and procured the court pretending to render such judgment to fraUdulently
and untruthfully recite in the said judgment the false and untrue state-
ment that the defendantW8s doing an accident life insurance business In
the state of MissourI. and the further false and untrue statement that per-
80nal service was' had upon the defendant in the state of Missouri, and the
further false and untrue statement that the superintendent of the insur-
ancedepartment of the state of Missouri was authorized to receive such
service of process, all of which acts and things were done by the plaintitr
for the express purpose ot causing and procuring an apparently valid jUdg-
ment entry to be made by the said circuit court of Johnson county, Missouri,
when in truth and in fact the said court so making such judgment entry was
Wholly Without jurisdiction over ,.aid cause, and wholly without jurisdie-
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tlon over the defendant, and wholly without jurisdiction to render said judg·
ment or make such alleged entry of judgment, and which want of jurisdic·
tion WiiS· known to the plaintiff at the time of the causing and procurIng
such court to make such entry."
By stipulation in writing, signed by the parties and filed in the cir-

cuit court, a jury was waived, and the case was tried by the court.
The trial resulted in a judgment in favor of the plaintiff for the sum
of $6,081.90. The defendant thereupon sued out this writ of error.
In the brief filed on behalf of the plaintiff in error, it was insisted

that, as this was an ordinary civil action, the jurisdiction of the circuit
court depended entirely upon the fact that the plaintiff was a citizen of
Missouri and the defendant a citizen of Iowa, and that the burden
was on the plaintiff to establish that fact by proof. It is the well·
settled rule in the federal courts that where the plaintiff's petition, as
in this case, sets out the necessary diverse citizenship of the parties,
the burden of both allegation and proof rests upon the party who
seeks to defeat it. In the case of Hartog v. Memory, 116 U. S. 588,
590, 6 Sup. Ct. 521, the supreme court said:
"It was well settled before the act of 1875 that, when the citizenship nec-

essary for the jurisdiction of the courts of the United States appeared on
the face of the record, evidence to contradict the record was not admissible,
except under a plea in abatement, in the nature of a plea to the jurisdiction,
and that a plea to the merits was a waiver of such a plea to the juris-
diction."
And again, in the same case, it is said:
"The parties cannot call on the court to go behind the averments of citizen

ship In the record, except by a plea to the jurisdiction, or some other ap-
propriate form of proceeding." See, also, Foster v. Railway Co., 56 Fed. 434.
The answer here admits that the defendant is a citizen of Iowa, but

"denies each and every other allegation contained in the plaintiff's
petition." A general denial, in this form, is a plea to the merits, and
does not raise the question of jurisdiction, if proper averments appear
of record to confer it. The matter of jurisdiction is waived unless it
be challenged by a special plea in that behalf. In Refining Co. v.
Wyman, 38 Fed. 574, Judge Hammond said:
"And there Is a good reason for it, found in the fact that in a certain, but

very particular and somewhat pecullar, sense, the federal courts are tri-
bunals of limited jurisdiction; and the rule that the jurisdiction of all courts
of limited powers, in that general sense whIch Is not at all appllcable to
the federal courts, must exhibit itself, has been applied to them, neverthe-
less, and theIr jurisdiction must appear upon the technical record. So that, if
we permit a mere general denial to put in issue these special averments of juris-
diction, along with all other averments, we should have the jurisdictional facts
tried and settled without any minute made of that issue upon the technical
record, and there would be no showing whether the suit failed for want of
jurisdiction in this limited tribunal, or upon other grounds, of a more formid-
able effect when passed into the general judgment."
The jurisdiction was not challenged by special plea in that behalf

in the circuit court, and the case comes within the rule announced
in Hartog v. Memory and Foster v. Railway Co., supra.
An examination of the record disposes of the assignment of error

based on the exclusion of the record bOl)k of the association. It does
not appear from the bill of exceptions that the record book of the as·
sociation was excluded by the court. At the trial, counsel for the
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plaintlff in error stated to the court thathe wished to offer the book for
certai'nplirposes, and upon·objection being made an opportunity was
given to examine the book. The offer was not again renewed, and the
court did not rule upon the question of its admissibility.
It is also insisted that the circuit court erred in admitting in evi-

dence what purported to be a transcript of the judgment rendered by
tle circuit (;ourt of Missouri, upon which this suit was brought, for
the reasons that the transcript of the record of that judgment was
not properly certified; that it disclosed the fact that the judgment
was rendered without service of summons upon the association; that
the only process which was attempted to be issued or served in that
case was issued against, and served upon, the superintendent of the
insurance department of the state of Missouri; that the association
had never appointed the superintendent of the insurance department
of Missouri its agent upon whom service of process might be made,
and that therefore the judgment entered in the circuit court of l\1issouri
was invalid. We have examined the record carefully, but have been un-
able to find any transcript of this judgment in the bill of exceptions.
To enable this court to review the action of the circuit court upon
the admission or exclusion of evidence, the evidence to which the
exception is directed must be incorporated in the bill of exceptions;
otherwise the court has no means of forming a judgment in regard to
the propriety of the alleged erroneous ruling. vVhere a similar ques-
tion was before the court, Judge Sanborn, speaking for the court, said:
"This is a court for the correction of the errors of the court below, but

those who assail its rulings must present the evidence upon which it acted.
In the absence of that evidence, the presumption is that the court below
was right. This assignment cannot be sustained." Sipes v. Seymour, 40 U.
S. App. 185, 187, 22 C. C. A. 90, and 76 Fed. 116..
Complaint is also made that the court.erred in overruling the objec-

tions of the defendant to the testimony of the witnesses J. A. Dover-
man and R. S. Clark, agents of the association, to the effect that they
solicited applications for membership in the association in the state of
Missouri in the year 1892, and in refusing, after admitting the evi-
dence above mentioned, to permit these witnesses to testify whether
the officers of the association knew that they were in Missouri, or so-
liciting business there. The defendant had already offered in evidence
the deposition of Alfred Wingate,the vice president of the association,
who testified, without objection, on cross-examination, that the associa-
tion received applications for membership solicited by its agents in
Missouri, issued certificates upon these applications, appointed collect-
ors, who collected their assessments,and that the agents were not au-
thorized to do business in the state of Missouri. The testimony of Dov-
erman and Clark, therefore, was merely cumulative; and it was not
error to receive it, as it could not have prejudiced the defendant's case
to allow additional evidence tending to prove a state of facts, the exist-
ence of which was not controverted at the trial. Wingate had also tes-
tified-and his testimony was not contradicted-that these agents
were not authorized to do business in the state of Missouri; hence the
refusal to let Doverman and Clark testify to the same fact could not
have been prejudicial to the defendant.
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Several assignments of error are based on certain statements of fact
found in the opinion of the trial court. That this opinion cannot be
treated as a special finding of facts, or as an agreed statement of
facts, seems to be well settled. Lehnen v. Dickson, 148 U. S. 71, 13
Sup. Ct. 481; Adkins v. W. & J. Sloane, 19 U. S. App. 573, 8 C. C. A.
656, and 60 Fed 344; Hinkley v. Oity of Arkansas Oity, 32 U. S. App.
640,16 C. O. A. 395, and 69 Fed. 768; Minchen v. Hart, 36 U. S. App.
534, 18 O. O. A. 570, and 72 Fed. 294. In the case last cited, this
court, in speaking of cases tried by the court without the intervention
of a jury, said:
"The finding in such cases may be general, like the general verdict of a

jury, or it may be special, like the special verdict of a jury. When the
finding is special, the facts found should be stated as they would be in a
special verdict of a jury. In stating the facts found, no reference whatever
should be made to the evklence upon which those facts are found. Neither
the evidence nor any discussion of it should be injected into the ultimate
finding of facts upon which the court rests its judgment. The special find·
ing of facts should be a clean-cut statement of the ultimate facts, without
importing into it the evidence or the reasoning by which the court arrived at
its finding."
It is doubtless true, as said by Mr. Justice Brewer in Lehnen v.

Dickson, supra:
"That cases may arise in Which, without a formal special finding of facts, there

is presented a ruling of the court which is distinctly a ruling upon a matter
of law, and in no manner a determination of facts, or Of inferences from
facts, in which this court ought to, and will, review the ruling. Thus, in
Insurance 00. v. Tweed, 7 Wall. 44, where, on the argument in this court,

agreed that certain recitals of fact made by the trial court in its
opinion, or 'reasons for judgment,' as it was called, were the facts in the case,
and might be accepted as facts found by the court, it was held that, as they
could have made such agreement in the court below, it would be accepted
and acted upon here, and the facts thus assented to would be regarded as
rhe facts found or agreed to, upon which the judgment was based."
In the opinion of the court set out in the record here, however, the

facts found are so mingled with a statement of the evidence, and a dis-
cussion of the law and facts, and the reasons for the court's conclu-
sions thereon, that we cannot accept it as a special finding of facts.
The suggestion of counsel for the plaintiff in error at the argu-

ment, and again urged in his brief, that the circuit court made neither
general nor special findings of fact, and therefore the judgment must
be held to be invalid, is fully answered by the fact that this question
is not raised by the assignment of errors. Some other questions are
discussed by counsel in their briefs, which, in our judgment, in view
of the state of the record before us, do not require special mention.
The judgment of the circuit court is affirmed.
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AMERICAN LOAN & TRUST CO. v. OLARK et al.
(Circuit Court of Appeals, Eighth Circuit. September 7, 1897.)

No. 857.
PARTIES ON ApPEAL-DEFAlJLTJNG DEFENDANTS.

A,ll parties to a suit or proceeding who appear from the record to have
an Interest In the order, judgment, or decree challenged in the appellate
court must be given an opportunity to be heard there before that court
, \viiI proceed to a decision upon the merits of the case, even though they
were made parties In the court below, and defaulted In appearance.

Appeal from the Circuit Court of the United States for the District
of Nebraska.
Edward W. Sheldon, for appellant.
W. R. Kelly, for appellees.
Before 'l'HAYER, Circuit Judge, and RINER, District Judge.

RINER, District Judge. Upon a bill filed for that purpose by
Oliver Ames, Second, and others, in the court of the United

for the district of Nebraska, and in the circuit courts of other
districts through which the railway lines of the Union Pacific Railway
system as then constituted extended, Silas H. H. Clark, Oliver W.
Mink, E. Ellery Anderson, John 'V. Doane, and Frederic R Coudert,
the appellees, were in October and November, 1893, appointed receiv-
ers of the Union Pacific System, which included, in addition to the lines
of railway and property of the Union Pacific Railway Company, the
lines of railway and property of the Denver, I..eadville & Gunnison
Railway Company and several other corporations. The receivers above
named cQntinued to operate the Denver, Leadville & Gunnison Railway
as a part of the Union Pacific System until the 7th day of August, 189,4,
when they surrendered possession of the property to Frank Trumbull,
who had been appointed receiver of the property by the circuit court
for the district of Colorado in a foreclosure suit brought by the Ameri-
can Loan & Trust Company, as trustee, against the Denver, Leadville
& Gunnison Railway Company. On June 26, 1894, the receivers of
the Union Pacific System filed a petition in the circuit court praying
for instructions as to the continuance by them of the operation of the
lines of railway owned by certain of the defendants named in the orig-
inal bill in the Ames Case, and included in the Union Pacific System,
whose earnings were represented to be insufficient to pay their operat-
ing expenses and taxes, the Denver, Leadville & Gunnison Railway
Company being one of the lines mentioned. The court directed serv-
ice of the petition to be made upon the parties interested, including
the appellant and the Denver, Leadville & Gunnison Railway Com-
pany, and set the cause down for hearing. At the hearing an order
of reference to the special master was made directing him, among
other things, to "take and state the accounts of the said receivers
with the Denver, Leadville & Gunnison Railway and ascertain the
amount of the deficiency arising out of the operation of the said rail-
way as of the 7th day of August, 1894. On such hearing, the officers
of the Denver, Leadville & Gunnison Railway Company, the American


