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below must be reversed, and the cause remanded, with directions to
overrule the demurrer to the amended complaint, with leave to de·
fendants to answer if they shall be so advised. It is so ordered.

In re CONSIDINE.

(CIrcuit Court, D. Washington, N. D. October 20, 1897.)

INTOXICATING LIQ.UORS-CONSTITUTIONAf, LAW-EMPLOYMENT OF WOMEN WHERE
LIQ.UOR IS SOLD.
A state statute forbidding the employment of women in any saloon,

beerhall, barroom, theater, or other place of amusement Where intoxicating
liquors are sold as a beverage (Laws Wash. 1895, p. 177), does not abridge
the privileges and immunities of citizens, or deny the equal protection of
the laws, within the meaning of the fourteenth amendment to the federal
constitution, but is a valid exercise of the police power of the state.

This was an application by J o'hn W. Considine for a writ of habeas
corpus.
Harrison Bostwick, for petitioner.
Patrick Henry Winston, Atty. Gen., for respondent.

HANFORD, District Judge. The application for a writ of habeas
corpus in this case presents for decision the question whether the fol·
lowing statute of the state of Washington is repugnant to the consti·
tution of the United States:
"No female person shall be employed in any capacity In any saloon, beer hall,

bar room, theatre, or place of amusement, where intoxicating liquors are sold
as a beverage, and any person or corporation convicted of so employing, or
of participating in so employing, any such female person shall be fined not less
than five hundred dollars; and any person so convicted may be imprisoned
in the county jail for a period of not less than six months." Laws Wash. 189[""
p. 177.

The petitioner was convicted in the superior court for Spokane
county of a violation of this statute, and the judgment against him
has been affirmed by the supreme court of the state of Washington.
State v. Considine, 16 Wash. 358-365, 47 Pac. 755. After the judg·
ment of the supreme court had been rendered, and the petition for a'
rehearing denied, he filed his petition herein for a writ of habeas cor·
pus, alleging that he was unlawfully imprisoned under said judgment
for nonpayment of the fine imposed. This court has no jurisdiction
to review decisions of the supreme court of the state, upon questions
of procedure in the state courts under state laws, or questions in·
volving the interpretation or application of the provisions of the state
constitution. Therefore I will only say, in answer to the argument
of counsel for the petitioner, as to those questions, that the decision
of the supreme court of the state is final and conclusive.
The contention of the petitioner is that, in contravention of the pro·

visions of the fourteenth amendment to the constitution of the United
States, the statute under which he was convicted does abridge the
privileges and immunities of citizens of the United States; and does
deny to persons within the jurisdiction of this state the equal protec-
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tion of the laws, in this, that it deprives persons lawfully engaged in
the liquor business of the privilege or right of employing women who
are competent to contract with reference to their own services; and
in this, that it deprives women of freedom in their choice of vocations,
and makes it unlawful for them to engage in employment which is
lawful for men.
In the opinion of the supreme court of the United States by Chief

Justice Fuller in the case of Giozza v. Tiernan, 148 U. S. 657-662, 13
Sup. Ct. 723, it is declared that:
"The amendment does not take from the states those powers of pollee that

were reserved at the time the original constitution was adopted. Undoubtedly
It forbids any arbitrary deprivation of life, liberty, or property, and secures
equal protection to all, under like circumstances, in the enjoyment of their
rights; but it was not designed to interfere with the power of the state to pro-
tect the lives, liberty, and property of Its citizens, and to promote their health,
morals, education, and good order. Barbier v. Connolly, 113 U. S. 27, 31, 5
Sup. Ct. 357; In re KemmIer, 136 U. S. 436, 10 'Sup. Ct. 930."
The following paragraph from the opinion of the supreme court by

Mr. Justice Harlan, in the case of Plumley v. Massachusetts, 155 U.
S. 461-482, 15 Sup. Ct. 161, also bears directly upon the question in
this case:
"We are not unmindful of the fact-Indeed, this court has often had occa-

sion to observe-that the acknowledged power of the states to protect the
morals, the health, and safety of their people by appropriate legislation some-
times touches, in its exercise, the line separating the respective domains of
national and state authority. But in view of the complex system of govern-
ment whk'h exists in this country, 'presenting,' as this court, speaking by
Chief Justice Marshall, has said, 'the rare and difficult scheme of one general
government, whose action extends over the whole, but which possesses only
certain enumerated powers, and of numerous state governments, which retain
and exercise all powers not delegated to the Union,' the judiciary of the United
States should not strike down a legislative enactment of a state,-especially
if it has direct connection with tlle social order, the health, and the morals of
Its people,-'llnless such legislation plainly and palpably violates some right
granted or secured by the national constitution, or encroaches upon the author-
Ity delegated to the United States for the attainment of objects of national
concern."
This statute is general in its scope, and applies equally to all per-

sons similarly situated; it is not, therefore, in any sense, partial or
arbitrary. It was not enacted to do injury or work injustice. On
the contrary, the intent of the legislature is manifest to check the
tendency towards immorality of the association of the sexes in places
of resort where intoxicating beverages are sold and where the worst
passions are aroused.
It is true that the statute does not appear to be aimed in the most

direct manner at the evil tendencies of association of the sexes in
drinking places. Criminality, under the statute, consists in the em-
ployment of female persons in such places, and it forbids the employ-
ment of women for any service, going to the extent of forbidding the
engagement of actresses in theaters wherein liquor is sold, although
the players may have nothing whatever to do with the business of
serving drinks; and a point is made by petitioner that the legislature
has failed to touch the evil thing, for there is no prohibition in the
law against women resorting to such places, or consorting with men
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thereIn. This criticism appears to be just, and yet It may be said,
in defense of the law, that it has been customary from time im·
memorial for legislatures, in enacting new laws, to have in mind ex·
isting and known evils, and to construct statutes with reference to
particular forms of wrongdoing which have attracted public attention.
There can be no doubt that this statute was contrived because the
particular resorts where bar-maids and box-rustlers find regular em·
ployment, and may be found in habitual attendance, have offended the
moral sensibilities of the people. If, in its result, the statute does
not effect the reformation intended, it is for the legislature to con·
sider whether it will enact a more drastic law. But the constitu-
tionality of a law is not to be tested by questioning its efficacy.
Whether well designed to accomplish the purpose intended or other·
wise, the law is a police regulation, and clearly within the police
power of the state, which has not been taken away by the fourteenth
amendment. Petition denied.

===
In re LEWIS et aL

(DIstrict Court, D. Washington, N. D. October 23, 1897.)
1. OFFICER EXCEEDHIG HIS AUTHORITY - To WHOM ANSWERABLE - CRIMINAL

LIABILITY.
An officer who, In the performance of what he conceives to be his official

duties, transcends 'his authority, and Invades private rights, Is answerable
therefor to the government under whose appointment he acts, and to In·
dividuals injured by his action; but where there is no criminal intent he
is not liable to answer the criminal process of another government.

S. HABEAS CORPUS-WRIT AGAINST STATE OFFICER-FEDERAL COURT-EXTENT
OF INQUIRY.
Federal courts have 8.utfuority In habeas corpus proceedings to InqUire

Into the guilt or Innocence of persons committed on preliminary examina-
tion by a state tribunal on a criminal charge for acta done In the service of
the United States, so far as to determine whether the acts were done
wantonly and with criminal Intent.

B. CHARGE OF ROBBERy-SUFFICIENCY OF EVIDENCE.
A charge of robbery cannot be sustained by evidence that the defendants

participated In a search of premises and seizures made under a warrant
technically Insufficient, and tlhat they acted in excess of the authority given
by the warrant.

The petitioners, being special employes of the treasury department
of the United States, assisted in searching the premises of one Yee
Gee, at Port Townsend, under a search warrant issued by a United
States commissioner. At the time of the search, certain papers, sup-
posed to contain incriminating evidence against Yee Gee, were seized.
Afterwards the petitioners were arrested on a charge of robbery, and
upon a preliminary examination were committed on that charge in
default of bail. The United States district attorney sued out a writ
of habeas corpus in their behalf. Upon the facts appearing by the
sheriff's return and testimony, ordered that the petitioners be dis-
charged from custody.
,Wm. H. Brinker, U. S. Atty., for petitioners.
A.. B. Colman and R. W. Jennings, for respondent.


