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testified in behalf of the petitioner, nor in overruling objections made
to the questions asked the witness Gardner for the purpose of im-
peachment. It may be that the district attorney did not strictly
comply with the requirement of the law in laying the foundation for
such impeaching evidence, but the general objection that such evi-
dence was incompetent, irrelevant, and immaterial, and that no foun-
dation had been laid for its introduction, was not sufficiently specific.
An objection that the proper foundation has not been laid for the
introduction of evidence otherwise relevant and competent should
point out the particular and specific grounds upon which such gen-
eral objection rests, so as to apprise the court and the party offering
the evidence of the precise ground of objection to it. Crocker v.
Carpenter, 98 Cal. 418, 33 Pac. 271. But, were the rule otherwise,
such technical objection could not prevail here, when it is apparent
that the witnesses fullv junderstood the particular occasion upon
which their former statements were made, and it is not claimed that
they did not have full opportunity to explain the alleged discrepancy
between such statements and their testimony given upon the hearing.
The customs officers have the right to question Chinese laborers seek-
ing to land at a port of the United States for the purpose of ascer-
taining whether they are entitled so to do; and such an examination,
if properly conducted, does not violate any rights of such persons,
although they may, in fact, have been born in the United States; and
evidence of statements made during such an examination, if in con-
flict with subsequent testimony of the same person, may be received
for the purpose of impeaching such subsequent testimony. Of course,
the court should, before rejecting the testimony of a witness upon the
ground of contradictory statements made by him to the customs offi-
cers upon such examination, be satisfied that the witness fully under-
stood the questions asked him by such officers, and that his answers
thereto, as appearing in such statement, were correctly interpreted.
There is nothing in this record tending to impeach the fairness of the
examination conducted by the customs officers, nor any suggestion
that the official interpreter did not correctly state the substance of
the answers given by the petitioner and his witnesses upon the occa-
sion of such examination. The exceptions to the report of the special
referee are overruled, and the writ is discharged, and the petitioner
remanded to the custody whence he was taken, for the purpose of
deporting him out of the United States, and transporting him to the
port whence he came,
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In re WILLIS,
(Circult Court, S. D. New York. September 15, 1897.)

1. FEDERAL CoNVICTS IN STATE PrisONS—RULE oF CREDITS.

A prisoner confined in a penitentiary of New York state for an offense
against the United States is not entitled to an unconditional allowance
for good behavior, under Rev. St. § 5543, but to the same rule of credits
applicable by the law of the state to other prisoners in the same peniten-
tiary, under section 5544.
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8. SaMr—CoNDITIONAT, COMMUTATION—SECOND OFFENSE.

If the sentence of such a prisoner be commuted, and between the date
of his discharge and the date of expiration of his full original term he is
convicted of any felony, even though not for an offense against the United
States, he must, under Rev. St. § 5544, incorporating, by reference, Laws N.
Y. 1886, c. 21, serve in the place where confined for the later felony the
unexpired term of his original sentence,

William N. Runyon, for the motion.
W. E. Kesselburgh, Jr., opposed.

LACOMBE, Circuit Judge. The petitioner here is clearly not cov-
ered by the provisions of Rev. St. U, 8. § 5543, which lays down the
general rule that convicts against the laws of the United States
shall be entitled to an unconditional allowance for good behavior of
one month in each year. He is one of the class referred to in sec-
tion 5544, which provides that “all prisoners now or hereafter con-
fined in the jails or penitentiaries of any state for offences against
the United States shall be entitled to the same rule of credits for
good behavior applicable to other prisoners in the same jail or peni-
tentiary.” The “rule of credits” in this state (chapter 21, Laws
1886) provides, among other things, that, whenever he shall com-
mute sentence, the governor “shall * * * annex a condition to
the effect that if any convict so commuted shall, during the period
between the date of his or her discharge by reason of such commuta-
tion and the date of the expiration of the full term for which he or
she was sentenced, be convicted of any felony, he or she shall
* * % becompelled to serve in the prison or penitentiary in which
he or she may be confined for the [later] felony * * * the remain-
der of the term without commutation which he or she would have been
compelled to serve but for the commutation,” ete. The state stat-
ute provides for a conditional commutation by instructing its officer
(the governor) to insert such condition whenever he may commute
sentence. That a commutation shall be invariably coupled with this
condition ig the “rule of credits for good behavior” which is applica-
ble to state prisoners. The federal government does not undertake
to instruct the governor of the state as to what he shall or shall not
do touching federal prisoners; nor is it at all material to the case
at bar that the governor did not personally commute Willis’ sen-
tence, nor “annex any conditions.” The statute (section 5544) ig self-
executing so far as the annexing of the invariable condition to com-
mutation is concerned. Good-conduct prisoners, by virtue of its
provisions, earn a conditional commutation only, which becomes for-
feited upon conviction of felony within the period of original sen-
tence. Willis, therefore, assuming that he has failed to observe the
condition, would be a federal convict who has not served the term of
hig imprisonment, and who has not succeeded in having his term
shortened for good conduect, since hig conditional commutation has
become forfeited; and the remainder of such term he should be “com-
pelled to serve in the prison * * * in which he may be confined
for the [later] felony”; and such service for the remainder of the
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original time is in obedience, not to any state authority, but to the
original conviction in the federal court.

It is urged that the condition has not been broken, since he has
committed no second offense against the laws of the United States.
The language of the state statute, however, is “any felony,” and the
context shows that the words refer to crimes, convictions for which
would bring the offender into the state prison or penitentiary. The
court is referred to no state authority defining these words “any fel-
ony,” and determining the question whether the provisions of the
statute apply to one who, being under conviction for offense against
the state laws, has had his original sentence commuted under the
act of 1886, and who thereafter, and within the prescribed period,
comes again into confinement in a state prison or penitentiary under
conviction in a federal court of a felony against the United States.
But that the words “any felony” include felonies under the state laws
is self-evident, and there seems no good reason for holding that con-
gress, when it adopted the “rule of credits” preseribed by the state,
intended to change the meaning of the most important terms in which
that rule is expressed. No question of jurisdiction or deprivation
of rights requires any such interpretation. Having jurisdiction to
impose the penalty of the full original term, the federal government
had undoubted authority to couple any curtailment of that term with
any conditions it chose to prescribe. It might have restricted such
conditions so as to require abstention from offense against its own
laws only, or it might, as it has done, require the convict who is thus
enlarged, ex gratia, to continue to be a law-abiding member of the
community, offending against no laws, state or federal, which he is
bound to obey.

The relator, therefore, is rightly held at the expense of the federal
government until he shall have filled out the full term of his convie-
tion in the United States district court (May 13, 1885), for five years,
of which he served in the Erie Penitentiary, the place of original
confinement, three years and seven months only. He has not served
out that full term of five years, nor is it subject to reduction under
section 5543, nor has he succeeded in securing any commutation of it
under the rule of credits prescribed by the state, and which, by sec-
tion 5544, is made a part of the federal law. His condition is pre-
cisely the same as if he had escaped before serving out bis term and
been retaken. In the latter contingency there might be some ques-
tion as to whether he should be held in this particular prison (Sing
Sing); but, by adopting the state rule of credits without anv qualifica-
tion, the federal government has designated the place of hig confine-
ment as specificallv as if it had been named in the sentence imposed
upon him by Judge Coxe. He is not to serve out the residue of his
term in Erie Penitentiary, but in the prison where his later conviction
leaves him. The writ is dismissed.
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UNITED STATES v. DUNBAR et al
{Circuit Court of Appeals, Ninth Circuit. OQOctober 4, 1897.)

No. 360.

CoSTS—LIABILITY OF GOVERNMENT.

‘Where, in a suit by the government, a demurrer to the complaint is sus-
tained, and judgment entered dismissing the suit, costs are not to be al-
lowed against the government.

BAIL—OBLIGATION OF SURETIES.

In an action upon an undertaking of ball, the obligation of the suretles
is in no way affected by the question whether the prosecution of the offense
was barred by the lapse of time,

SAME—AUTHORITY OF UNITED STATES COMMISSIONERS.

Any United States commissioner is empowered, by Rev. St. § 1014, to take
bail for the appearance for trial before the proper court of one charged
with any crime or offense against the United States.

SAME—STATE PRACTICE.

Under Rev. St. § 1014, relating to arrest, imprisonment, and bail in case
of crimes agalnst the United States, the purpose of the words, “agreeably
to the usual mode of process against offenders in such state,” was to as-
similate all the proceedings for holding accused persons to answer before a
court of the United States to those for similar purposes under the laws ot
the state where the proceeding should take place.

SAME.

The Oregon statute declaring tbat, “after an indictment found and upon
an appeal,” a defendant cannot be admitted to bail, except by the judge
or court where the action is pending, or in which the judgment appealed
from is given (Hill's Ann. Laws Or. § 1463), does not impair the power of
any officer designated by the United States statutes (Rev. St. § 1014) to
admit a defendant to bail after indictment and before trial.
SAME—REQUIsITES OF BArn Boxp.

An undertaking of balil, taken before a United States commissioner in
Oregon, and setting forth in general terms the nature of the offense charged
in the indictment, failed to recite that the defendant had been indicted or
ordered admitted to bail, and omitted the number of the section of the Re-
vised Statutes alleged to have been violated, and the date of alleged com-
mission of the offense. Held, that these defects were not fatal,
BAME—DESCRIPTION OF OFFENSE.

Under Hill’'s Ann, Laws Or, § 1470, relating to bail, a charge, in an under-
taking taken under Rev. St. § 1014, by a United States commissioner in
Oregon, that the defendant “conspired to defraud the United States,” is
a sufficient statement of his crime.

SAME—CONSPIRACY TO DEFRAUD.

In a bail recognizance taken under Rev. St. § 1014, and charging *con-
spiracy to defraud the United States,” it is not essential to state the person
or persons with whom defendant conspired, nor the acts done.
SAME—UNLAWFUL LANDING OF CHINESE.

Under Hill’s Ann. Laws Or. § 1470, relating to bail, a charge in an under-
taking taken under Rev. St. § 1014, by a United States commissioner in
Oregon, that defendant “unlawfully aided and abetted the landing of
Chinese laborers in the United States,” is a sufficient statemment of his of-
fense. Act July 5, 1884 (23 Stat. 115; 1 Supp. Rev. St. [2d Ed.] 460.)
SAME—PRODUCTION OF ACCUSED BY SURETIES.

Where sureties on an undertaking of bail are thereby required to produce
the defendant “whenever requested to do so,” no request or notice is re-
quired to bind them, except that duly given in open court at the time regu-
lariy set for his trial.

In Error to the Circuit Court of the United States for the District

of Oregon.



