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Co; v; Boston: &M. R. R., 1 Gray, 273; White v. Railroad Go., 3 Mc-
Crary, 559, Fed. Cas. No. 17,543. The actual storage of powder in
such close proximity to the property'so held as to prevent, through
reasonable fear,firemen from extinguishing the fire that does the dam-
age complained of, would be such negligence as would render the
company liable. White v. Railroad Co., supra, and authoritiei!l there
cited; Myers, Fed. Dec. § 612. Although, as a matter of fact, there
was in the present case no powder in the car, yet it was labeled
"Powder," which fact indicated to every ordinarily prudent person
that it contained that article. The fire company acted, as it had the
right to do, upon appearances. 'While it is not shown that the de-
fendant actually put the powder label on the car, it had the contr'ol of
the car, and permitted it to remain 80 labeled on its track by the side
,of its warehouse, and thus represented to everyone that it did con-
tain powder. The finding of the court below is to the effect that but
for the label upon the car the fire that caused the damage sued for
would have been extinguished without loss. Under these circum-
stances, we are of opinion that the plaintiff was entitled to recover.
Judgment reversed, and cause remanded for a new trial.

JOY v. GLIDDEN VARNISH CO.
(Circuit Court, D. Massachusetts. November 9, 1897.)

No. 655.
1. PLEADING IN ASSUMPSIT-ALLEGATIONS OF PERFOR)IANCE.

In assumpsit to recover for services rendered under the ,contract of hiring
alleged In this case, performance may be alleged in general terms.

2. SAME-PLEADING CONTRACT.
In this case, arising under the practice acts of Massachusetts, the

declaration is not defective because It annexes a copy of a contract which
refers to other contracts, without also setting out the latter.

S. SAME-ILLEGAL CONTRACT-DEMURRER TO DECLARATION.
In a suit to reoover compensation under a contract, and not for damages

for a breach, or to enforce specific performance, the fact that the contract
does not show the nature of the services contemplated Is not sufficient ground
for holding that public polley prevented recovery for services actually ren-
dered.

This was an action at law by William F. Joy against the Glidden
Varnish Company to recover compensation for services alleged to
have been rendered under a contract. The case was heard upon de-
murrer to the declaration.
Hutchins & Wheeler, for plaintiff. ,
Heman W. Chaplin, for defendant.,

PUTNAM, Circuit Judge. The plaintiff's declaration in this case
contains two counts, which are as follows:
"First Count. And the plaintiff says that in or about the month of April,

1883, the plaintiff and the defendant entered Into an agreement under seal. a
copy whereof is hereto annexed, marked 'A,' whereby the defendant, in con-
sideration of the covenants of the plaintiff therein contained, covenanted and
fl,gl'eed, so long as it should continue in business, to hIre and employ, In Booton.
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the services of the plaintitr in its business, and to pay him for said services
the sum of vne hundred sixty-six 66%-100 dollars monthly for each and every cal-
endar month beginning with the 1st day of January, 1883, and also covenanted
and agreed on the 1st day of January in each year, so long as it should continue
in business, to render a true account of the same, wherein its net profits should
be shown on January 1st of each year, and should pay to fhe plaintiff each said
1st day of January In each year during the continuance oj' said agreement, for
the plainti1f's services, a sum wWch, added to said one hundred sixty-six 66%-100
dollars per month, should make the sum paid to the plaintiff for his services
equal to fifty per cent. of the net profits of the said business of the defendant;
such net pwfits to include the sums drawn out by the defendant's president, F.
H. Glidden. And the defendant continued in business up to and including t'he
year 1800, and the plaintitr performed all the services covenanted by him to be
performed during said year 1890; but the defendant neglected and refused
to pay him for said services In accordance with its covenants contained in said
agreement, and has neglected to pay him any sum therefor; and the defendant
neglected and refused on Jannary 1, 1891, to render an account of its business
for the year 1800 to the plaintiff, showing its net profits for the year 1890, and
has never rendered such account, although requested so to do; and the net
profits of the defendant during said year 1890 amounted to a large sum of
money, to wit, the sum of twenty-four thousand dollars, and tne defendant
owes the plaintiff a sum equal to fifty per cent. thereof, namely, the sum of
twelve thousand dollars, with interest thereon from January 1, 18m, when paYe
ment of the same was demanded. Second Count. And the plaintiff says the
defendant owes him the sum of twelve thousand dollars, according to the ac-
count hereto annexed:

"Account Annexed.
"The Glidden Varnish Company to William F. Joy, Dr.
(1) 1891, Jan. 1. For services rendered at Boston during the year
1890 $12,000"
The plaintiff subsequently amended as follows:
"Now comes the plaintiff, and, with the consent of the defendant and leave

of court, amends his declaration heretofore filed in said cause as follows: By
inserting in the first count of said declaration, after the words 'And the de-
fendant continued in business up to and including the year 1890,' the following
words: 'And the plaintiff entered the employ of the defendant, in Boston.
Massachusetts, on the execution of said agreement, and continued in said em-
ploy thereafter, and during the entire year 1800; and while in the defendant's
employ, and during said year 1890, the plaintiff devoted so much of his time
therein as the exigencies of the defendant's business required, and in the prose-
cution of said business used his best endeavors for the interest of said de-
fendant.' "
The defendant, as permitted by the practice acts of Massachusetts,

joins with a general denial a demurrer, as follows:
"[In respect of the first count.] (1) The contract Set forth is void for in-

definiteness. (2) 'The count does not sufficiently set forth the services due
from, or the services rendered by, the plaIntiff, and does not in any manner
sufficiently allege performance by the plaintiff. (3) The agreement between
the plaintiff and Glidden W. Joy, referred to in Exhibit A of the declaration.
should have been, but Is not, set forth; nor is the substance or legal effect
thereof alleged. (4) The couut sets forth no cause of action. [In respect of the
second count.] (1) The count annexed is Indefinite, general, and vague, and
thereby the count is defective, for indefiniteness, vagueness, and generality."
No objection was urged at the hearing against the second count,

and plainly it contains a good indebitatus assumpsit at common law,
and also under the practice acts.
The plaintiff's amendment fully meets the second ground of de-

murrer to the first count. It contains allegations of performance,
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which are clearly sufficient, under any system of pleading, as applied
to all cases where more particular allegations would involve great
detail.
On the present state of the record, the third ground of demurrer

to the first connt presents no difficulty. Under the practice acts, the
plaintiff might have set out a copy of the contract sued on, or the
part thereof relied on, "or the legal effect thereof." That the al-
ternative gave the plaintiff an option which, if exercised, would
relieve him from setting out a copy of any part of the contract, seems
to have been settled in Higgins v. McDonnell, 16 Gray, 386. In the
present case the plaintiff does not seem to have availed himself of
his option, bnt he has attempted to set out a copy of the alleged
contract, and also its legal effect. Whether or not, under the prac-
tice acts, he could properly do this, thus incurfiing the risk of du-
plicity and inconsistency, we need not determine, as the defendant
has taken no objection on this point. The defendant's precise ob-
jection is that the copy of the contract set ont refers to other con-
tracts in such manner as to make them substantial parts of itself,
and that, therefore, the contracts thus referred to should also be
set out. It would sufficiently answer this to say that the practice
acts are satisfied by the pl8Jintiff setting ont the parts of the con-
tract relied on by him. Of course, in selecting the parts so relied on
he takes the chance of its appearing at the trial that parts not set
ont are essential. It cannot always appear in advance of the trial
that essential parts have been omitted, and such is the present posi-
tion, as the relation of the parts omitted to those stated are not
clear to the court on the face of the declaration. But there is a
more fundamental reason for this conclusion. The contract itself
requires interpretation in the light of the circumstances surround-
ing it, and therefore, as an element of the plaintiff's declaration, it is
of a lower order than the formal allegations in the declaration, and
so the latter overrule whatever appears in the copy of the contract.
The formal allegations set out a complete contract, and, if there is
a variance, it cannot appear until the trial on the issue of fact.
As to the remaining ground of demurrer to the first connt, Her-

vey v. Moseley, 7 Gray, 479, in a suit to recover damages for the
breach of a contract for services not defined, and at a place not
defined, holds that such a contract is against public policy. In the
case at bar the place of service is defined, and the nature thereof is
limited by the character of the business of the defendant corpora-
tion. However, the suit at bar does not relate to the specific en-
forcement of a contract, or to damages for its breach, but only to
compensation for services already rendered under it. As the de-
fendant is a mere business corporation, and exercises no public
function, none of the objections raised by defendant touch any ques-
tion of public policy of such a character as to prevent recovery for
services actually rendered; nor are the objections to any want of
definiteness or reasonableness of so radical a character as to pre-
vent such recovery, if the contract declared on be shown on trial
to be in fact that of the defendant corporation. Therefore, as the
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suit is not for specific performance, or for damages for nonperform·
ance, but only for compensation so far as the contract has in fact
been executed, none of the objections taken by the defendant re-
quire that they be further investigated on this demurrer, whatever
difficulties, if any, may be developed at a trial of the issue of fact. The
demurrer to the first and second counts is overruled, and the counts
are adjudged sufficient.

NORTHERN PAC. R. 00. et aI. v. HEFLIN.
(Circuit Court of Appeals, Ninth Circuit. October 4, 1897.)

No. 347.

1. RECEIVERS OF CORPORATIONS-LIABILITY Fon TORTS.
A receiver of a corporation, appointed in an action to foreclose a mort·

gage, is not liable for a tort committed by the corporation prior to the
receivership.

2. SAME-PARTIES.
In an action to recover damages for a tort committed by a corporation

prior to the appointment of a receiver, the latter is not a proper party.

In Error to the Circuit Court of the United States for the Western
Division of the District of Washington.
Crowley & Grosscup, for plaintiffs in error.
Before ROSS and MORROW, Circuit Judges, and HAWLEY, Dis·

trict Judge.

ROSS, Circuit Judge. For the alleged negligence on the part of
the Northern Pacific Railroad Company in causing, or permitting to
remain, an opening in one of its wharfs, through which, it is alleged,
the defendant in error, who was plaintiff in the court below, fell,
and was thereby seriously injured, he commenced this action in the
court below against Thomas F. Oakes, Henry C. Payne, and Henry
C. Rouse, as receivers of the railroad company mentioned. The
complaint itself showed that the injury complained of occurred prior
to the appointment of the receivers, and at the trial upon the original
complaint and the answer thereto the defendants, at the conclusion
of the plaintiff's evidence, moved the court to direct the jury to re-
turn a verdict for the defendants. The court denied the motion,
and entered an order "that the case be withdrawn from the con-
sideration of this jury, for the reason that there is a defect of parties
defendant, to which ruling of the court the plaintiff, by 'his attorneys,
excepts, and his exception is allowed." To the action of the court
below, in each respect stated, the defendants at the time excepted.
Subsequently the plaintiff filed an amended complaint, in which the
Northern Pacific Railroad Company was joined as defendant with
file three receivers named, upon which amended complaint a sum·
mons was issued, and served upon one A. Tingling, as agent of the
company. A motion was made on behalf of the company, appear·
ing specially and only for that purpose, to quash the service of sum-
mons so made on the ground that Tingling was not, at the time of


