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while it was in motion was a voluntary act, for the consequences
of which the receiver was not responsible. By the charge given the
jury was told that the company was liable to the plaintiff if the evi-
dence showed “that force or intimidation was used, or that he was
threatened and menaced, or required to get off.” That was equiva-
lent to saying that a mere requirement or command of the conductor,
unattended with force or threat, was enough. Such a requirement,
it may well be supposed, might lead an inexperienced or inconsider-
ate person to assume or believe that obedience would be safe; but,
if the danger is perceived and understood, obedience to such a com-
mand is essentially a voluntary act. By his own statement the de-
fendant in error, when required to leave the train, perceived and
apprehended the peril of so doing; and, even if he understood the
speech of the conductor to be a command which required instant
obedience, he was not bound to obey, and, in the absence of force or
overpowering intimidation, was not justified in incurring the manifest
hazard of attempting to get off while the train was in rapid motion.
The dictates of ordinary prudence are not to be disregarded, and no
persuasion, request, or command, by whomsoever uttered, can justify
the incurring of imminent and obvious risk. The refusal to give any
of the requested instructions touching this phase of the case was er-
ror which cannot be regarded as immaterial. The judgment of the
circuit court is therefore reversed, and the cause remanded, with in-
structions to grant a new trial.

COVENANT MUT. BEN. ASS’N OF ILLINOIS v. PETERS.
(Circuit Court of Appeals, Eighth Circuit. September 27, 1897.)
No. 888.

APPEAL AND ERROR—EXCEPTIONS TO INSTRUCTIONS.
Where one portion of a charge to the jury, to which exception is taken,
i3 a mere inevitable corollary to a previous portion, which fully warranted .
the verdict, and as to which no exception was taken or error assigned, and
it appears in the light of the pleadings that no barm resulted therefrom to
the defeated party, the exception is unavailing.

In Error to the Circuit Court of the United States for the Eastern
District of Missouri.

This suit was instituted by Emma Peters, the defendant in error, against
the Covenant Mutual Benefit Association of Illinois, the plaintiff in error
(hereafter termed the “Association”), on two benefit certificates issued by
said association to her deceased husband, Frederick R. Peters, each of which
certificates obligated the association to pay to said Emma Peters a sum not
exceeding $5,000 within 90 days after receipt of evidence of the death of her
said husband. One of said certificates was issued on August 7, 1882; the
other, on October 8, 1889. Frederick R. Peters died on June 15, 1895, having
prior thereto paid, from time to time, assessments on said certificates, amount-
ing in the aggregate to more than §900. Three conditions printed on the back
of said certificates were as follows: ‘(1) The person on whose application this
certificate of membership is issued (hereinafter called ‘certificate holder’)
agrees to pay a mortuary assessment of one (§1) dollar on the death of each
and every member of this association occurring subsequent to the date of this
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certificate, or such proportional part thereof, all members being assessed rata-
bly according to the certificate held by each, as may be necessary to secure
an aggregate amount, not less than the sum requu‘ed for the payment of the
claim; and further agrees to pay all assessments which may, from time to time,
be levied by the directors or managers for expenses and collection costs not
exceeding eighteen cenis per month, reckoned from date of certificate or last
assessment collected; and further agrees that the aforesaid assessments shall
be paid to the said association, at its principal office in Galesburg, Ill., within
thirty (30) days from the date or. which the notice relating thereto bears date,
and the failure to pay such assessments, as above provided, or any one of
them, or any part thereof, shall render this certificate null and void. (2) 1t
is mutually agreed by and between the association and this certificate holder
that there shall be six (6) assessments, and six only, issued each year, which
assessments shall cover the entire cost of insurance, and include mortuary,
expense, and collection costs, and be issued on the first day of January, March,
May, July, September, and November of each year, and close thirty (30) days
from date. (3) A printed or written notice, directed to the address of each
and every member as it appears at the time on the books of the association,
and deposited in the post office, or delivered by an agent of the association,
or printed in a newspaper printed by the association, and forwarded as afore-
said, shall be deemed legal notice.”

By way of defense to the suit, the association, after admitting the death of
the plaintiff’s husband, the issuance of the certificates, and the receipt of as-
sessments thereon to the amount of $964.91, pleaded in substance the follow-
ing facts: That on November 1, 1894, the association made an assessment on
both of said certificgtes, being mortuary call No. 129, which assessments
amounted in the aggregate to $20.20; that notice was duly given to the de-
ceased, Frederick R. Peters, that said assessments must be paid on or before
November 30, 1894, otherwise the certificates would be null and void; that he
failed to pay said assessments until December 19, 1834, when the same were
paid and received by the association; that receipts were issued therefor in
the following form, which contained the following conditions indorsed on the
back thereof:

‘“Recelved of F. R. Peters, this 19th day of December, 1894, $9.34, being for
payment of the premium of $9.34, which became due November 30th, 1894,
on policy No. 13,418, which said policy lapsed by reason of the nonpayment ot
the above sum. The above payment is offered, and the same is received by
the association, subject to the conditions upon the back hereof, which are hereby
made a part of this receipt. W. H. Smollinger, Secretary.

“The conditions upon which the within payment for which this receipt is
given 1s accepted are as follows: First. That said member is now living, and
of temperate habits, and is now, and has been during the past twelve months,
in continuous good health, free from all diseases, infirmities, and weaknesses;
otherwise, said payment and the within receipt and said policy shall be, and
is, null and void, and the sum paid therein shall be subject to the order of
the within-named person. Second. The receipt and acceptance of the within-
named sum by the association shall not be held to waive forfeiture, the ex-
piration of membership, or to reinstate the member, or create any liability
upon the part of the assoclation under said policy, except upon the fulfill-
ment of the first condition of this receipt. Third. The acceptance of the
within sum after the same became due shall not be established a precedent
for the acceptance of future payments by the association, nor shall any sub-
sequent payments upon said policy impair, waive, alter, or change any of the
conditions of this receipt, or of said policy, or of any of the agreements and
conditions relating thereto.”

It was further alleged that, when said payment of December 19, 1894,
was made and accepted, the plaintift’s husband was not in good health, but
was afflicted at the time with Bright’s disease, of which he subsequently
dled; that the fact of his having such disease was concealed from the asso-
ciation, and that the assessments on said certificates which were subse-
quently paid up to the death of the deceased were each and all accepted
in ignorance of the fact -that he was not in good health on December 1,
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1894, and on December 19, 1894, when he was reinstated. In view of the prem-
ises, the assoclation alleged “that by reason of said receipt of December 19,
1894, and the fact that said F. R. Peters was not at said time, and had not
been for twelve months prior thereto, in continuous good health, said Peters
was not reinstated as a member of defendant association,’ and his benefit
certificate was lapsed, and he was not at the date of his death a member in
good standing of said association, and that his said policy was on December
1, 1894, and forever thereafter, null and void.” The plaintiff below replied,
in substance, to the foregoing plea, that it was not true that the deceased
was afflicted with Bright’s disease on December 19, 1894; that it was not
true that he concealed from the association any- fact respecting his health;
and furthermore alleged ‘“‘that the defendant continuously and habitually re-
ceived from deceased, during the whole period of his being insured with it,
his premiums long after the expiration of thirty days from the date of the
notice for their payment, and thus established a method and a custom, and
thereby authorized and induced the said assured to believe that his premium
would be received at any time within sixty days after the date of the call,
and that, in pursuance of such inducement, the insured paid substantially
every premium more than thirty days after its call.” On the foregoing issues
a trial was had to a jury. The evidence which was produced at the trial
showed without substantial contradiction that very few, if any, of the numer-
ous assessments which were paid by the deceased during the five years pre-
ceding his death, were made within the period of 80 days limited by the
provision of the certificates heretofore quoted; that, as a rule, such payments
were made about 45 days after the date of the notices of assessment, and in
a few instances after the expiration of a longer period; and that since De-
cember, 1890, the association had not been in the habit*of exacting payment
of assessments from any of its members within the 80-day period limited
in its policies or certificates, but had repeatedly advised them that assessments
might be paid at the expiration of 45 days. The proof further showed that
the payment of assessment No. 129, which was levied on November 1, 1894,
was made by the deceased by a check on a bank located at St. Louis, Mo.,
which check was mailed at St. Louis, Mo., on December 15, 1894, and in due
course of mail should have been delivered to the association at its chief office
in the city of Galesburg, Ill., on the morning of December 16, 1894. The trial
resulted in a judgment against the assccidtion, to reverse which it has brought
the case to this court.

John M. Olin (W. C. Calking and T. J. Rowe on brief), for plaintiff
in error.

H. M. Pollard (Jesse A. McDonald on brief), for defendant in
error. ’

Before BREWER, Circuit Justice, and SANBORN and THAYER,
Circuit Judges.

THAYER, Circuit Judge, after stating the facts as above, de-
livered the opinion of the court.

With one exception, all of the alleged errors which are assigned
upon the record and discussed in the briefs were abandoned by
counsel representing the defendant company during the progress of
the oral argument, for which reason it only becomes necessary to
consider a single exception to the charge which was taken at the
trial, and is still relied upon as a ground for reversal. That por-
tion of the charge to which the exception was addressed is as fol-
Iows:

“If the Insured paid to the defendant the amount of the call or assess-
ments made November 1, 1804, within the general range of time within which
for some years he had paid them, then the defendant had no right to com-
plain of the same, and is estopped from asserting any forfeiture of said poll-
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cies because of such delay in payments; and, if you find the facts aforesaid,
then the defendant had no right to-impose any additional burden. or conditions
upon the insured by reason of such delayed payments; and in such event the
conditions as to health found on the back of receipts sent by the defendant
to the insured for money paid for the November calls or assessments were
without eonsideration and void.”

Before giving the instruction last quoted, the trial court had
charged the jury, in substance, as follows: That the issues raised
by the pleadings in the case were whether the defendant company
had waived the provision of its policies or certificates requiring
mortuary assessments to be paid within 30 days after the date of
the notice of assessments, and whether the health of the insured
had become impaired, in the manner alleged, prior to December 19,
1894, when he paid mortuary call No. 129, which was levied on No-
vember 1, 1894; and that if the jury beheved that the defendant
company for a perlod of three years or more prior to November 1,
1894, had been in the habit of receiving payments of assessments
from members more than 30 days after the date of the notice of
assessment, and by such mode of dealing had induced the deceased
to believe, and had given him sufficient reason to believe, that it did
not insist upon the payment of assessments within the 30 days limit-
ed in its certificates, then the jury were at liberty to find that prior
to November 1, 1894, the defendant company had waived or aban-
doned the provision of its contracts requiring assessments to be
paid within 30 days after the notice thereof bore date. No excep-
tion was taken to this part of the charge, and with respect thereto
no error is assigned,

In this state of the record, it is manifest, we think, that the excep-
tion to the charge which is now relied upon is of no avail, and should
be ignored. The jury evidently found under that portion of the
charge to which no objection was made, and upon abundant evi-
dence, that the forfeiture clause of the certificates which was plead-
ed and relied upon by the defendant company had been waived prior
to November 1, 1834, and was not thereafter a binding provision of
either of the two certificates. This left the contracts between the
insured and the insurer without any forfeiture clause for the non-
payment of assessments, unless from the conduct of the parties a
new or modified agreement might be implied, to the effect that the
certificates should become null and void if the assessments levied
thereon were not paid within 45 days, instead of 80 days, after the
date of the notice of assessment. We need not stop, however, on
the present occasion, to inquire whether such a change in the terms
of the original contracts between the insured and the insurer might
have been fairly implied from the conduct and dealings of the parties
as developed by the testimony, for no such modification of the terms
of the contracts was pleaded. In its answer to the complaint, the
defendant company based its defense solely on the ground heretofore
stated that the two certificates in question became null and void on
November 30, 1894, by reason of the nonpayment of assessment No.
129 on or prior to that day, and it did not suggest in its answer, in
any form, that that clause of the contracts requiring payments to be
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made within 30 (days had become a dead letter prior to November 1,
1894, and that, in lieu thereof, the parties had substituted a new for
felture clause, although such was the position which the defendant
company attempted to assume during the progress of the trial. As
it was in duty bound to do, the trial couxtf confined the defendant to
the issues which it had raised by its plea; and the excerpt from the
charge above quoted, to which an exception was saved, when read
in connection with what preceded it and considered in the light of
the pleadings, clearly did the defendant no harm, and is not subject
to just criticism. The judgment of the circuit court is therefore
affirmed. ‘

. WAPLES-PLATTER CO. et al. v. TURNER.
(Circult Court of Appeals, Eighth Circuit. September 183, 1897.)
No. 643.

1. EviDENCE—PURCHASE OF G0ODS BY INSOLVENT.

On the question whether one who buys goods on credit, upon his writ-
ten representation of perfect solvendy, and fails three weeks later, was
insolvent at date of purchase, and knew it, it is not competent for him to
show that he had made some profits during the two years previous.

2 BaMmE.

On the question whether one who buys goods on credit, and fails three
weeks later, was insolvent at date of purchase, proof of the value of his
assets six weeks later still, as shown by the receiver’s invoice, is compe-
tent against him,

8. APPEAL AND ERROR-—EXCEPTIONS TO REFUSAL OF INSTRUCTIONS.’
A single exception taken to the court’s refusal of a series of instructions
to the jury is of no avail, unless all the instructions state correct propo-
sitions of law applicable to the case, -

4. SAME.
If the instructions given to the jury by the court of its own motion sub-
stantially cover the issues involved, the refusal of other instructions
which are in themselves proper constitutes no ground for reversal.

In Error to the United States Court in the Indian Territory.

A. G. Moseley (8. S. Fears on brief), for plaintiffs in error.
William T. Hutchings, for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. - This is a controversy between Clarence
W. Turner, the defendant in error, and J. S. Hancock, one of the
plaintiffs in error, relative to the right of possession of certain per-
sonal property of the value of $2,685.87. The property in question
was orlgmally sold on credit by said Turner to C. H. Low, one of the
plaintiffs in error, and was shipped to him by the vendor on or about
December 23, 1890. On January 12, 1891, Low made a general as-
signment for the benefit of his creditors to said J. 8. Hancock. On
the same day, the Waples-Platter Company, another of the plaintiffs
in error, who was a creditor of Low, caused an attachment to be
levied on the assigned property and effects, whereupon Turner replev-
ied the goods now in controversy, claiming that the sale of the same
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to Low had been induced by false and fraudulent representations, and
that Low had bought the property in controversy while in a failing
condition, with a preconceived intent not to pay for the same. On
the trial of the case it was stipulated by counsel that the only ques-
tion to be tried was whether the property belonged to Low at the
date of the assignment, or whether the sale was voidable, and whether
Turner was entitled to reclaim the property sold by reason of the
alleged fraud. The record shows that, by consent of all the parties,
the latter question was the only one litigated at the trial, and the
errors assigned relate to the admission and exclusion of evidence, and
to the instructions given and refused by the trial court. The various
errors assigned, so far as they are deemed material, will be noticed
in their proper order. .

During the progress of the trial, the present plaintiffs in error made
a general offer to show, on the cross-examination of a witness, that
Low had done a profitable business as a merchant during the year
1889; that he had conducted his business in about the same way dur-
ing the year 1890; and that the witness was of the opinion that the
result of his business during the year 1890 would show a profit some-
what in proportion to his profits in the year 1889, the amount of which
was not stated. The trial court rejected this offer of proof, and an
exception was saved. Inasmuch as Low was charged with having
made a specific statement in writing on December 9, 1890, as a means
of inducing Turner to ship the goods in controversy, that he had
enough means to pay all he owed, and that there was no cause for
alarm, and inasmuch as he confessed his insolvency a very few days
after the goods arrived, by making a general assignment of all his
property and effects, including the goods which he had just received,
we are not prepared to say that the court committed an error in re-
jecting the proof in question. Conceding that the witness would have
testified in the manner indicated, the evidence would have had no
tendency to show that Low was in fact solvent, and able to pay all he
owed, on December 9, 1890, at the time he made such a statement, as
a means of inducing Turner to ship the goods, and little, if any, ten-
dency, we think, to show that Low, in good faith, believed himself to
be solvent, and that the representation which was made he believed
to be true. The trial court subsequently permitted Low to testify,
as a witness in favor of the plaintiffs in error, that he believed the
statement which was made to Turner on December 9, 1890, to be true
at the time he made it; and also to state his reasons for entertaining
such a belief. This action, we think, was as favorable as the plain-
tiffs in error had the right to expect or demand.

It is assigned for error that the trial court erroneously permitted
one of the witnesses for the defendant in error to testify what was the
total value of all the property of Low, as shown by an invoice which
was taken by the witness, as receiver of the assigned effects, on or
about March 1, 1891. We can perceive no valid objection to such
evidence, inasmuch as it was not claimed ‘that the invoice was de-
fective or improperly taken. The testimony in question had a. marked
tendency to show the financial condition of Low at the time he pro-

83 F.—5 ‘
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fessed to be solvent, which was’one of the material issues of the case.

‘A single exception was also taken to the refusal of a series of seven
instructions which were asked by the plaintiffs in error. According
to well-established rules, a single exception taken to the refusal of a
series of instructions is of no avail, unless all the instructions state
correct propositions of law applicable to the case, nor unless it ap-
pears that the instructions given by the court failed to cover the case.
If any of the instructions which were refused were faulty, the excep-
tion cannot be sustained. New England Furniture & Carpet Co. v.
Catholicon Co., 49 U. 8. App. 78, 25 C. C. A, 595, and 79 Fed. 294.
Furthermore, if the instructions given by the court of its own motion
substantially covered the issues involved, the refusal of other instruc-
tions, which were in themselves proper, constitutes no ground for a
reversal of the case. As we read the series of refused instructions,
one of them, at least,—the third,—required the court to charge, in
effect, that, although Low knew when he made it that the statement to
Turner concerning his solvency was false, yet this would not entitle
Turner to a verdict, unless, in addition, he proved a distinct intent on
the part of Low to mislead and defraud. The court charged the jury,
however, that if Low represented that he was solvent and able to
pay all his debts at the time he made the purchase from Turner, and
that representation was false, and was known by Low to be false, and
if Turner relied upon the statement and parted with the property in
controversy .on the strength of such representation, then and in that
event Turner was entitled to recover. We think that the instruc-
tion thus given by the trial court of its own motion contained a correct
statement of the law applicable to the case, and that the refused in-
structions, for the reasons above indicated, were liable to confuse and
mislead the jury. The other assignments of error are of less im-
portance, and not deserving of special mention. The case, so far as
the record discloses, was correctly tried, and the judgment below is
accordingly affirmed.

MOLINE MALLRABLE IRON CO. v. YORK IRON CO.
(Circuit Court of Appeals, Seventh Circuit. November 8, 1897.)
No. 416.

1, PRINCIPAL AND AGENT—SALES BY AGENT—PURCHASER’S LIABILITY TO PRIN-
CIPAL.

‘Where a purchaser of goods from agents knows whom they are agents
for, and that the goods in question are of the principal’s manufacture,
and where the invoice calls attention to the agency and to the principal’s
ownership, the purchaser is liable to the principal for the agreed price.

2. BaME—ELECTION TO HOLD AGENT.

Even if it were true that the reception by one party, of a contract exe-
cuted on the other part in the name of an agent, with knowledge that
the agent acted for a principal, constitutes a conclusive election to look
alone to the agent, yet queere whether such election involves a reciprocal
abandonment by the principal of his rights against the other party to
the contract.

8. SAME—PRESUMPTIONS. )

Even if that proposition were established, yet there would, at least,

be a presumption that the principal was the contracting party, unless it



