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claim growing out of the transaction in its entirety, and that included
the payment of this $10,000.
It is contended, however, that the death of Bridget transferred the

trust obligation of De Lashmutt to her heir, Starr, so as to bring the
agreement of accord and satisfaction within the rule that applies
when relations of confidence and trust exist. But the relation thus
created is, at most, merely one arising by operation of law, and does
not bring the case within the rule sought to be applied. De Lash·
mutt had a just demand to the amount of $10,000 against the estate
of Bridget, and, upon the theory of Starr as to the effect of Bridget's
deed to De Lashmutt, the latter had, at least, a reasonable claim to
be satisfied of this debt out of this property, and that, in my opin-
ion, is sufficient. There were, in fact, no confidential relations ex·
isting between Starr and De Lashmutt. Starr was not aftlicted with
the weakness and other infirmities attributed to Bridget, nor subject
to the influence of De Lashmutt. The dependence of the mother did
not apply to the son. On the contrary, the agreement pleaded was
in consideration of a controversy between the parties. There was
contention, not confidence, between them. By the compromise of that
contention, Starr has in fact got rid of a debt for which the prop-
erty which he took as heir was charged, amounting to $5,800, and of
a claim for money advanced to supply the necessities of Bridget
Lavin, amounting to $4,200 additional. Starr cannot profit by a
transaction which he repudiates, and, if there had been no accord and
satisfaction, the estate in his hands must, at least, have satisfied
De Lashmutt's debt. The exceptions are overruled.

NATIONAL HARROW CO. v. HEXCH et al.

(Circuit Court of Appeals, Third Circuit. October 29, 1897.)

No. 30.
1. RESTRAINT OF TRADE-COMBINATION OF

Numerous manufacturers, under various United States patents, of fioat
spring-tooth harrows, agreed to organize a corporation, to assign to it all
the patents thus owned or thereafter to be acquired, and the good will of
their business, and not to be interested in the manufacture or sale of such
harrows except as agents or licensees of the corporation; that the corpo-
ration should license them to manufacture and sell, for their own account,
subject to uniform terms and conditions, their respective makes, and should
not itself manufacture or sell; that each licensee should pay one dollar
for each such harrow manufactured and sold by him, and should receive
paid-up stock in return for the patents and good will. Those w1:lo entered
the agreement represented 70 per cent. of the total manufacture and sales
of t'he United States. The corporation was formed and the assignments
made. The licenses issued also bound the licensees not to cut prices, not
to sell other float spring-tooth harrows except under the licenses, and pro-
vided liquidated damages for every breach. Held, that the arrangement
was an unlawful in restraint of trade.

2. SAME.
Though the fact that several patentees are exposed to litigation, justifies

them in composing their differences, they cannot make the occasion an, ex-
cuse or cloak for the creation of monopolies to the public disadvantage.
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Appeal from the Circuit Court of the United States for the Eastern
District (If Pennsylvania.
W. P. Quinn, for appellant.
John G. Johnson, for appellees.
Before DALLAS, Circuit Judge, and BUTLER and KIRKPAT·

RICK, District Judges.

BUTLER, District Judge. The essential facts are well stated by
the circuit court, as follows:
"The National Harrow Company, a corporation of the state of New York,-

to whose contract rights and general purposes the plaintiff, a subsequently
created New Jersey corporation, has succeeded,-originated in a written agree-
ment between a number of leading and distinct manufacturers, under various
United States letters patent, of float spdng-tooth harrows, whereby it was
agreed that they would organize a corporation under the laws of New York
and would assign to the corporation all United States letters patent which
they respectively then owned or should thereafter acquire relating to float
spring-tooth harrows and the good will of their business in such harrows. and
that they would not thereafter be interested in the manufacture or sale of
such harrows except as agents or licensees of the corporation; that the corpo-
ration should issue to the persons, firms and corporations respectively so as-
signing to it their said patents and the' good will of their business exclusive
licenses to manufacture and sell upon their own account, subject to uniform
terms and conditions, the same style of harrows which they were making and
selling just prior to the agreement, and tl1at the corporation itself would not
manufacture and sell any style of harrows covered by its licenses; that each
licensee should pay to the corporation one dollar on every float spring-tooth
hllrrow manufactured and sold by SJUch licensee, and that person, firm,
or corporation transferring to the corporation the good will of their float
spring-tooth harrow business and their patents reiating thereto, should receive
in payment therefor the value thereof as agreed upon or as fixed by arbitration,
in paid-up stock of the corporation.
"The agreement in the 'first instance was signed by six different manu-

facturers, but the contract contemplated and provided that others should come
into the arrangement and become parties thereto. Accordingly other manu-
facturers of float spring-tooth harrows soon joined the combination, which then
embraced twenty-two different persons, firms or corporations. Thus almost the
entire output of float spring-tooth harrows made in the United States was
brought under the regulation and control of this organization, its licensees
manufacturing and selling at least 90 per cent. thereof.
"The defendants were the owners of two United States letters patent relating

to float spring-tooth harrows, under which they had been manufacturing and
selling harrows. They joined the combination, and, agreeably to the provisions
of the above-recited agreement, they assigned to the New York corporation
their patents, and that corporation then issued to the defendants a license to
manufacture and sell their old style of harrows. The New Jersey corporation,
which was formed in furtherance of the general scheme, issued to the defend-
ants a second license in terms and conditions substantially like the former
license. These are the two license contracts here sued on. The following
stated provisions are common to both licenses: The defendants agree not to
sell float spring-tooth harrows, float spring-tooth harrow frames without teeth,
or attachments applicable there,to, at less prices or on more favorable terms
of payment and delivery to the purchasers tl1an Is set forth in the schedule
annexed to the license, unless the licensor should reduce the selling prices and
make more favorable terms for purchasers, and that the defendants will not
directly or indirectly manufacture or sell any other float spring-tooth harrows,
etc., than those which they are thus licensed to sell and market except far
another licensee, and then only of such style as he is licensed to manufacture
and sell. They agree to pay to the corporation one dollar upon each float
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spring-tooth harrow, etc., manufactured lIJ1d sold by them, agreeably to the
terms of the license, and the sum of five dollars as liquidated damages for every
harrow, etc., manufactured or sold by them contrary to the terms and pro-
visions of the license, and the corporation agrees to defend all suits for alleged
infringement brought against the licensees. All the licenses issued by the cor·
poration are upon the like terms and conditions."
[76 Fed. 6.67.]
It is manifest, as well from the as from the proofs out-

side of it, that the purpose of the parties was to form a combination
between the various manufacturers of these harrows, to prevent com-
petition in business and enhance prices; and such is the effect of
their agreement. The corporation, provided to hold the legal title
of the several patents, is mel'ely an instrument to effect this object.
The prior owners are still the beneficial owners, with right to con-
tinue their business, subject only to the restraint in its manage-
ment imposed by the contract. The provision for licenses is made
necessary by the transfers of title, and is simply another part of the
scheme 'for combination and control of the business of the several pat·
entees. The result would be the same in legal contemplation if the
oorporation and licenses had been dispensed with, and the contract
had provided simply, as it does, for combination and restraint of com-
petition. 'fhat such a contract would be unlawful seems clear. While
it is true that all contracts in restraint of trade are not prohibited,
and it is sometimes difficult to determine whether a particular one
is, there is no room for doubt that such a contract as this, which pro-
vides for general and unlimited restraint, is unlawful. 'fo justify
restraint, reason for it must be found in the nature of the property or
the situation of the parties, as, for instance, in the sale of a business
or professional good will, and other similar cases. Even then the re-
straint must be confined within such reasonable limits as the circum-
stances require. Here there is nothing to justify restraint, and that
imposed is without any limitation whatever. The fact that the prop-
erty involved is covered by letters patent is urged as a justification;
but we do not see how any importance can be attributed to this fact.
Patents confer a monopoly as respects the property covered by them,
but they confer no right upon the owners of several distinct patents
to combine for the purpose of restraining competition and trade. Pat-
ented property does not differ in this respect from any other. The
fact that one patentee may possess himself of several patents, and
thus increase his monopoly, affords no support for an argument in
favor of a combination by several distinct owners of such property to
restrain manufacture, control sales, and enhance prices. Such com-
binations are conspiracies against the public interests, and abuses of
patent privileges. The object of these privileges is to promote the
public benefit, as well as to reward inventors. The suggestion that
the contract is justified by the situation of the parties-their expos-
ure to litigation-is entitled to no greater weight. Patentees may
compose their differences,as the owners of other property may, but
they cannot make the occasion an excuse or cloak for the creation of
monopolies to the public We do not see anything to
distinguish this case, in principle, from Nester v. Brewing Co., 161 Pa.
St. 473 [29 Atl. 102]; Carbon Co. v. McMillin, 119 N. Y. 46 [23 N. E.
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530]; Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. St. 173; Dis-
tilling & Cattle Feeding Co. v. People (III. Sup.] 41 N. E. 188; Straiht
v. Harrow Co. [Sup.] 18 N. Y. Supp. 233. The last of these cases arose
out of this contract under circumstances substantially like those of
the case before us. A similar conclusion was reached by the court in
Harrow Co. v. Quick, 67 Fed. 130, where this contract was involved.
The doctrine of these cases is not new, and we feel no hesitation in ap-
plying it to the contract before us.
The judgment is therefore affirmed.

OLD COLONY TRUST CO. et aI. v. CITY OF et al.
(Circuit Court, N. D. Georgia. JUly 22, 1897.)

L BILL FOR INJUNCTION-INTEREST OF COMPLAINANTS-ApPREHENSION OF Loss.
Bondholders seeking relief, by injuncUon, against the enforcement of an

ordinance fixing rates of fare on a street railroad, have sufficient interest
in the matter to give theID a standing in court, if they show a well-grounded
apprehension of loss by the enforcement of the ordinance.

.. CITY CHARTER-EXTENTOB' AUTHORITy-FIXING FARES ON STREET RAIL-
ROAD.
A provision in the charter of a city authQrizing it to "pass all by-laws

concerning carriages, wagons, etc., "and every by-law, ordinance
and regulation it may deem proper for the peace, health, order or good gov-
ernment of the city," does not authorize it to pass an ordinance fixing rates
of fare on a street railroad. '

B. CHARTER OF STREET RAILROAD-FARES SUBJECT TO MUNICIPAL ApPROVAL-
POWER TO FIX RATES OF FARE.
A proviso In a street-railroad charter, "that the rates of fare and freight

upon said railroad shall be subject to the approval of the mayor and city
council," Is nQt sufficient authority to the city to enact an ordinance fixing
such rates of fare.

4. SAME-EXERCISE AND EXHAUSTION OF POWER.
A city deriving from the charter of a street-railroad company its only

authority to fix rates of fare thereon exhausts such PQwel' by
maximum rates in the ordinance authorizing the use of its streets for the
constructlon and operation of such road.

Ii. SAME-CONSTRUCTION OF STATUTE-AuTHORITY TO FIX FARES.
IAlws Ga. 1890-91, p. 169, validating the charter of the Atlanta Consoli-

dated Street-Railway Company and other street railroads of the state, pro-
vides that such roods shall be liable to sucll "regulations" "as are other rail-
roads and street-railroad cQmpanles incorporated by separate act or acts
by the laws of this state." The charter of one street railroad, incorporate{!
by separate act, authorized the city of Augusta to regulate rates of fare
and freight thereon. Held not sufficient to authorize the city ot Atlanta to
fix rates of fare.

6. SAME-RESERVATION OF RIGHT OF CONTROL.
A reservation in an ordinance granting the use of streets fQr a street rail-
road that such road shall be "subject to all the laws and ordinances now in
force, and such as may be hereafter made," does not authorize the city to
pass an ordinance fixing rates of fare on such road, unless it is, either
expressly or by necessary implication, thereto authorized by some law of
the state.
Brandon & Arkwright, for Old Colony Trust Co.
Payne & Tye, for Consolidated St. Ry. 00.
N. J. & T. A. Hammond, for Seixas..
James A. Anderson and John T. Pendleton, for City of Atlanta.


