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trade, and enable the seller to pass off upon the unwary his goods
as those of another, and thereby deceive the purchaser; or that, by
false representation, it is intended to mislead the public, and 1nduce
them to accept a spurious article in the place of one they have been
accustomed to use. Orr v. Johnston, 13 Ch. Div. 434; Fischer v. Blank,
138 N. Y. 244, 33 N. E. 1040; Sawyer v. Horn, 4 Hughes, 239, 1 Fed.
24, WﬂSODV T. H. Garrett&Co 47 U. 8. App. 250, 240 C. A
173 and 78 Fed. 472. As this case is now presented to the court,
it lacks all of these principles. I am therefore of the opinion that
a preliminary injunction should not issue as prayed for in the biil.

GERMAN SAVINGS & LOAN SOC. v. DE LASHMUTT et al,
STARR et al. v. GERMAN SAVINGS & LOAN SOC. et al
(Circuit Court, D. Oregon. September 4, 1897.)

1. DerDs—SvIT T0 CANCEL—UNDUE INFLUENCE—PLEADING.

‘When a deed is attacked on the ground of fraud in the grantee, by
taking advantage of confidential relations between the grantor and himself,
where the confidential relations are admitted, the burden is on the grantee
to show that the grantor was not influenced thereby; and an answer stating
that defendant does not know whether or not “she yielded to the persuasions
or ‘solicitations or directions, so fraudulently, as alleged, made by him, on
account of or by reason of her said alleged confidence in him,” etc., is to
be construed as an admission that the conveyance was made as a result
of the confidential relations, persuasions, ete,

2. SamE.

A deed obtained from a person of weak mind, while she was in a home
for inebriates, in consideration of a debt due her grantee, and of a further
advance made by him to relieve her pressing need of mmoney, while acting
as her agent and confidential adviser, is void, in the absence of any affirma-
tive showing that she was not influenced by her relations with the grantee,
and that she acted upon independent advice.

8. ACCORD AND SATISFACTION—CONSIDERATION.

‘Where a deed made in consideration of an existing debt and further ad-
vances is void because of confidential relations and undue influence, such
debt and advances are a sufficient consideration to support a subsequent
agreement of accord and satisfaction, made between the grantee and the
grantor’s heir after her death.

Martin L. Pipes, for complainants in cross bill.
Milton W. 8mith and Walter 8. Perry, for defendants in cross bill.

BELLINGER, District Judge. This is a suit by the German Sav-
ings & Loan Society to foreclose a mortgage, given by the defendants
De Lashmutt and wife, upon certain real estate acquired by De Lash-
mutt by deed dated June 7, 1887, from Bridget Lavin, the mother of
the defendant Starr. Starr appeared, and filed his cross bill, in
which he alleges that on and long prior to June 7, 1887, De Lash-
mutt was the agent and confidential adviser of Bridget Lavin in re-
spect to the management of her property, of which she owned a
large amount, both real and personal; and, as such agent, he had
long before sald date collected the rents and proﬁts of such property,
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and ‘cared for and managed the same as her agent. This allegation
is admitted by De Lashmutt. The cross bill further alleges that
Bridget Lavin was a person of weak mind, and was greatly addicted
to the use of 1ntox1cat1ng liquor and morphme, and at times was
insane, and, particularly, in the year 18— she was committed to the
State Insane Asylum of the State of Montana, where she was tempora-
rily residing, and afterwards was for a short time committed by the
authorities of the city of San Francisco to the Home of Inebriates in
that city, and afterwards she was committed to the State Insane Asy-
lum at Stockton, where she died; that, while she was in said Home
of Inebriates, De Lashmutt, belng then her agent and confidential
adviser, frandulently, and Wlth the intent to overreach and defraud
her, induced her to make her mark to a deed, conveying to him the
south two-thirds of lIot 8 in block 22 in the c1ty of Portland, and, with
like fraudulent intent, procured her acknowledgment and dehvery to
him of such deed; that during this time she was weak and ill and
insane and mcapable of doing any business, ete.; that she was in-
capable of making or acknowledging or delivering said deed, and that
she did-so by reason of the influence and persuasion of De Lashmutt
and under his direction, without understanding the purport of her
said acts or the legal eifect of her deed, and without intending to
convey the property to De Lashmutt; that at the time of these acts
she had great confidence in De Lashmutt on account of their confi-
dential relations, and in the execution and delivery of such deed she
yielded to his persuasions and solicitations and directions, by reason
of her confidence in him and his influence over her; that De Lash-
mutt did not pay any money or other consideration for said deed.
De Lashmutt’s answer denies that Bridget was non compos mentis
or insane or of weak mind or incapable of making the deed in ques-
tion, or that the deed was fraudulently procured or was executed
through the influence or persuasion or under the direction of De
Lashmutt. The answer then alleges that De Lashmutt does not know
and cannot state whether, at the time the deed was executed, Bridget
had great or any conﬁdence in him, as alleged in the bill, or as to
whether or not, at said time or in so doing, she yielded to the per-
sudsions or solicitations or directions, so fraudulently, as alleged,
made by said De Lashmutt on-account of or by reason of her said
alleged confidence in him or his said alleged influence over her. The
answer further alleges that Bridget was indebted to the defendant
in the sum of $5,800, and that she was in pressing need of money,
and that he advanced to her the further sum of $4,200, and that such
deed was to satisfy such debt and for such advance, ete.

The case then rests, so far as the cross bill and answer taken to-
gether are concerned, on the following facts: De Lashmutt was the
agent and confidential adviser of Bridget Lavin. She was addicted
to the use of intoxicating liquors and morphine. While he was her
agent and confidential adviser, and while she wasg in a home for in-
ebriates, where she had been committed for inebriety, she executed
her deed to him in consideration of a debt she owed him of $5,300,
and of an advance of $4,200 to relieve her pressing need for money;
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and while he denies that the deed was fraudulently procured, or was
executed by reason of his alleged influence or persuasion, or was un-
der his direction, or was not understood by her, yet he does not
know and cannot state whether at the time she executed the deed
she had great or any confidence in him, as alleged, “or whether or
not, at said time and in so doing, she yielded to the persuasions or
solicitations or directions so fraudulently, as alleged, made by him,
on account of or by reason of her said alleged confidence in him or
his said alleged influence over her.” This pleading has already been
construed in this court, and held not to state a defense to the matters
charged in the cross bill. 76 Fed. 907. The defendant cannot say
that he does not know whether Bridget Lavin yielded to his persua-
gions or solicitations in executing the deed in question. The confi-
dential business relation and agency being admitted, the burden is
upon him to show affirmatively that, in taking a conveyance of her
property, she acted upon independent advice. If he does not know
that the deed was not the result of his influence and solicitation, by
reason of the grantor’s confidence in him, then it can never be known
that the deed was free from undue influence, since such an influence
is, as a matter of law, undue. This allegation in the answer has
the effect of an admission that Bridget Lavin conveyed her property
to De Lashmutt as a result of his confidential business relations with
her, and of his persuasions and solicitations, under circumstances
that made her susceptible to such influences. He was, moreover, her
creditor to a large amount, and was therefore in a position to en-
force his solicitations by the pressure of his debt.

Upon these facts, I am of the opinion that the deed is void; and
the question now arises whether the further defense set up by De
Lashmutt in his amendment to the answer, of an accord and satis-
faction, is sufficient. Had De Lashmutt such a claim of right as
would constitute a valid consideration for the agreement of com-
promise set out in the supplemental answer of De Lashmutt? Itis
contended that, inasmuch as the deed to De Lashmutt was void, his
claim was without consideration in law or equity, and that he there-
fore had no claim of such a character as would constitute a consid-
eration for what was done in the compromise agreement. But, upon
the facts alleged, De Lashmutt had paid $10,000, treating the surren-
der of his debt for $5,800 as a payment for the land conveyed. If he
is not entitled to claim the advantages of that contract, it does not
follow that he has forfeited the debt due him and the money paid.
If he had no claim of title to the land, he, at least, had a claim against
the estate of Bridget Lavin, to the payment of which, in good con-
science, the land might be made subject by probate administration.
At least there is ground for such a claim. There was therefore some-
thing to compromise; otherwise we must assume that De Lashmutt
had forfeited his debt and the $4,200 which went to the use of Bridget
Lavin. It is not material that the accord did not treat the claim as
one of pecuniary character. It is enough that by the accord the
right which existed to prefer such a claim was extinguished. The
‘parties necessarily must have considered that De Lashmutt had a
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claim growing out of the transaction in its entirety, and that included
the payment of this $10,000.

It ig contended, however, that the death of Bridget transferred the
trust obligation of De Lashmutt to her heir, Starr, so as to bring the
agreement of accord and satisfaction within the rule that applies
when relations of confidence and trust exist. But the relation thus
created is, at most, merely one arising by operation of law, and does
not bring the case within the rule sought to be applied. De Lash-
mutt had a just demand to the amount of $10,000 against the estate
of Bridget, and, upon the theory of Starr as to the effect of Bridget’s
deed to De Lashmutt, the latter had, at least, & reasonable claim to
})e satisfied of this debt out of this property, and that, in my opin-
ion, is sufficient. There were, in fact, no confidential relations ex-
isting between Starr and De Lashmutt. Starr was not afflicted with
the weakness and other infirmities attributed to Bridget, nor subject
to the influence of De Lashmutt. The dependence of the mother did
not apply to the son. On the contrary, the agreement pleaded was
in consideration of a controversy between the parties. There was
contention, not confidence, between them. By the compromise of that
contention, Starr has in fact got rid of a debt for which the prop-
erty which he took as heir was charged, amounting to $5,800, and of
a claim for money advanced to supply the necessities of Bridget
Lavin, amounting to $4,200 additional. Starr cannot profit by a
transaction which he repudiates, and, if there had been no accord and
satisfaction, the estate in his hands must, at least, have satisfied
De Lashmutt’s debt. The exceptions are overruled.

NATIONAL HARROW CO. v. HENCH et al.
(Circuit Court of Appeals, Third Circuit. October 29, 1897.)
No. 30.

1. REsTRAINT OF TRADE—COMBINATION OF PATENTEES.

Numerous manufacturers, under various United States patents, of float
spring-tooth harrows, agreed to organize a corporation, to assign to it all
the patents thus owned or thereafter to be acquired, and the good will of
their business, and not to be interested in the manufacture or sale of such
harrows except as agents or licensees of the corporation; that the corpo-
ration should license them to manufacture and sell, for their own account,
subject to uniform terms and conditions, their respective makes, and should
not itself manufacture or sell; that each licensee should pay one dollar
for each such harrow manufactured and sold by him, and should receive
paid-up stock in return for the patents and good will. Those who entered
the agreement represented 70 per cent. of the total manufacture and sales
of the United States. The corporation was formed and the assignments

- made. The licenses issued also bound the licensees not to cut prices, not
to sell other float spring-tooth harrows except under the licenses, and pro-
vided liquidated damages for every breach. Held, that the arrangement
was an unlawful combination in restraint of trade.

2. SAME.

Though the fact that several patentees are exposed to litigation, justifies
them in composing their differences, they cannot make the occasion an, ex-
cuse or cloak for the creation of monopolies to the public disadvantage.



