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In re CHRISTIAN.
(Circuit Court, W. D. Arkansas. October 3, 1897.)

1. CRIMINAL LAW-DISCHARGE FOR VOID SENTENCE-REMOVAL TO DISTRICT OF
TRIAL FOR HESENTENCE,
The petitioner was indicted and convicted In the Central district of

the Indian Territory, and sentenced to imprisonment at Detroit, Mich.
While ilie marshal of that district was en route with the prisoner to the
prison at Detroit, he sued out a writ of habeas corpus before the circuit
court of the United States for the Western district of Arkansas, and was
discharged because the sentence pronounced against him was void. Upon
being rearrested under section 1014 of the Revised Statutes of the United
States, he sued out a second writ of habeas corpus before the same court.
Held, that the proceeding under section 1014 of the Hevised Statutes of
the United States was irregular and unauthorized, and the defendant Is
discharged without prejudice to the United States to take any lawful
measures to have the petitioner sentenced according to law upon the verdict
of guilty against him.

2. SAME-PROCEDURE.
Held, further, that the proper proceeding for the removal of the prisoner

to the Central district of the Indian Territory was for the United States
court for that district, under section 716 of the Revised Statutes of ilie
United States, to issue its warrant, addressed to the marshal of the West-
ern district of Arkl\llsas, to arrest the defendant and deliver him to the
marshal of the Central district of the Indian Territory to abide the action
of that court. .

(SyllabUS by the Judge.)

Winchester & Martin and Tom W. Neal, for petitioner
W. J. Horton, U; S. Dist. Atty.

ROGERS, District Judge. The petitioner heretofore sued out from
this court a writ of habeas corpus against J. P. Grady, United States
marshal for the Central district of the Indian Territory. On the
hearing he was discharged, but without prejudice to the right of the
United States to take any lawful measures to have the petitioner sen-
tenced in accordance with law upon the verdict of guilty against him,
or to correct the judgment, if the same was, by misprision of the
clerk, erroneously entered. 82 Fed. 199. Immediately upon his
release the United States attorney for the Central district of the In-
dian Territory caused to be filed before Stephen Wheeler, United States
commissioner in this district, a copy of an indictment found and duly
returned by the grand jury of the Central district of the Indian Terri-
tory, and filed in the United States court at AIitlers, in said district
and territory, whereupon said commissioner issued a warrant for the
arrest of said petitioner, and committed him to jail, under section 1014
of the Revised Statutes of the United States, to be held for trial at
Antlers, in the Indian 'Territory. Immediately upon his commitment
to the United States jail at this place by S. F. Stahl, the marshal of the
Western district of Arkansas, petitioner sued out of this court this
writ of habeas corpus, returnable forthwith, against the said marshal
of the Western district of Arkansas. The petitioner alleges that ht= is
unlawfully held by S. F. Stahl, in the jurisdiction of this court, by
virtue of a warrant issued by Stephen Wheeler, a United States com·
missioner; that at the May term of 1897 of the United States court.
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for the Central district of the Indian Territory, at Antlers, he was in-
dicted for perjury, and was tried and convicted, and sentenced by said
court "to be imprisoned in the Detroit house of correction, at Detroit,
Michigan, and to pay a fine of one dollar and costs of this action"; that
the proceedings under which the warrant of arrest was issued, and
under which he is held, are based on the said indictment upon which
he has been tried, convicted, and sentenced, and that the warrant un-
der which he is held is illegal, for the reason that he has been tried,
convicted, and sentenced on the indictment on which the warrant was
issued; and that his detention is in violation of the laws and constitu-
tion of the United States. Upon service being made upon the marshal,
he made return as follows: That "he detains the said petitioner,
William S. Christian, under and by virtue of the warrant alleged in
the petition, and sets out a copy thereat" He further states that in
the United States court for the Central district of the Indian Territory,
sitting at Antlers, at the MaY term, 1897, and on the 17th day of May,
1897, an indictment was returned against the said petitioner, charging
him with perjury,and setsout a copy of the indictment; that on the
19th day of said May he was tried and convicted as charged, and there-
upon was remanded to the custody of the marshal to await final sen·
tence (and sets out a certified transcript of the proceedings and orders
made in that court); that on the 20th Of May, 1897, the court sentenced
petitioner to be imprisoned in the house of correction at Detroit,Mich.,
for three years, and to pay a fine to the United States of one dollar,
together with the costs of prosecution (and sets out a copy of said sen-
tence); that thereafter a mittimns on said sentence was issued out of
said court, commanding the marshal of said district to receive, safely
keep,. and convey the said Christian to the house of correction as afore-
said; that said petitioner afterwards applied to this court for a writ
of habeas corpus to obtain his discharge from the custody of the said
marshal under said mittimus, alleging the sentence and mittimus to
be void; that this court made an order discharging the said petitioner
from the custody of said marshal under said mittimus, and recited in
said order that the discharge would be without prejudice to the right
of the United States to take any lawful measures to have the petitioner
sentenced according to law upon the verdict against him (and sets out
a copy of that order). He further states that on the --- dav of
June, 1897, there was filed before said Stephen Wheeler, United States
circuit court commissioner for the Western district of Arkansas. a
certified copy of said indictment upon which said warrant was issued,
and thereupon a motion for a warrant of removal of the said petitioner
to the said Central district of the Indian Territory for further pro-
ceedings in the said United States court for said C€ntral district of the
Indian Territory upon said indictment was filed and pending in this
court. The respondent further shows: That on the 19th day of June,
1897, there was issued out of the United States court for the Central
district of the Indian Territory a temporary commitment for the said
Christian upon said order so made as aforesaid by said court on the 19th
day of May, 1897, remanding the said petitioner to the custody of said
marshal for said Central district to await final sentence upon said ver-
dict, a certified copy of which was attached thereto, and that further,

. .
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on the said 19th day of June, 1893, there was issued out of said court
for said Central district a bench warrant for the arrest of the said
William S. Ohristian (and attached a copy of said bench warrant).
That on the 13th of July, 1897, and before the filing of said return of
the marshal, the United States district attorney for the Central dis-
trict of the Indian Territory filed a motion in this court in which he
states that at the.May term, 1897, of said court for the Central district
of the Indian Territory, sitting at Antlers, petitioner was duly tried by
a jury upon an indictment for the crime of perjury, which indictment
had been previously found in said court, said court having competent
jurisdiction of said offense and of the person of said petitioner, and,
upon a trial upon said indictment, WQ8 found guilty as alleged; that
at the same term of said court he was sentenced by the court to im-
prisonment in the Detroit house of correction, at Detroit, Mich., for
the term of three years,and to pay a fine of one dollar, and all costs of
said cause; that on the --- day of June, 1897, said petitioner filed
his petition for a writ of habeas corpus before this court, which said
writ was by the court granted, and said prisoner discharged from the
custody of said J. P. Grady, United States marshal for the Central
district of the Indian Territory, but without prejudice to the right of
the United States to have the petitioner sentenced in accordance with
law upon the verdict against him, all of which more fully appears in
the record and proceedings herein. And he prayed in his motion that
this court make an order remanding the petitioner to the custody of
the marshal of the Western district of Arkansas, and for his removal
to the Central district of the Indian Territory, to be dealt·with by the
United States court for the Central district of the Indian Territory tn
conformity with law upon the verdict against him. Upon the trial
of the cause before the court the petitioner introduced the receipt of
the clerk of the United States court for the Central district of the In-
dian Territory for one dollar, in payment of the flne assessed against
him on the 20th of May, 1897; and a complete transcript of the record
of the United States court for the Central district of the Indian Terri-
tory in the perjury case referred to was offered in evidence, and also
the record of the previous habeas corpus case. There is really no dis-
pute about the facts in this case, and they sufficiently appear, from
what has already been stated supra, more fully than is ordinarily neces-
sary.
Petitioner now insists that section 1014 of the Revised Statutes of

the United States applies only to persons who are removed from one
jurisdiction to another for trial, anu that, he having alreadybeen tried,
the commissioner had no power to commit him under that section of
the statute, and that this court has no authority of law to make an
order for his removal to the central district of the Indian Territory to
await the sentence of said court upon the verdict heretofore rendered
againsthim. On the other hand, the United States insists that
whether there is authority, under section 1014 of the Revised Statutes
of the United States, for his removal to the Indian Territory, or not,
petitioner now being before the court .on habeas corpus, under section
761 of the Revised Statutes of the United States, and the court being
advised of the fact that he has been convicted of the crime of perjury
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in another jurisdiction, and has not been sentenced as th'erlawdirects,
it.should, under the latter section, make an order requiring the marshal
of this district to surrender petitioner to the proper authorities in the
Indian Territory to await the judgment of that court. Both questions
have been exhaustively argued and carefully considered.
For a hundred years the United States have had the power to appre-

hend and punish offenders against their laws. It is indeed remark-
able that at this day the method of apprehending and removing per-
sons who have been convicted of crime, and subsequently escape, either
before or after sentence, into another district, to the district where they
have been tried and convicted, should still be in doubt; but a careful
research has not disclosed a single reported case decisive of the ques-
tion by any court. Cases have been found and action had by the de-
partment of justice and the judges, but no court has decided it, so far
as I Jrnow. In Fanshawe v. Tracy, 4 Biss. 497, Fed. Cas. No. 4,643,
Judge Drummond says, in discussing the nature of contempt:
"It [contempt] is not a crime, in one sense, but it partakes of the nature

and cbaracter of a crime; and I do not see why, if a man is imprisoned for
a contempt of a court of the United States, and breaks jail and escapes into
another state, he cannot be arrested and returned to his imprisonment under
the authority of the United States."

The questions, however, are: How arrested? By whom? On
what showing shall the warrant issue, and under what statute, and by
whom shall it be issued, and who shall execute it? I find the above
passage cited in Corbin v. Boies, 34 Fed. 699. I have had no access
to 4, Biss. 497, Fed. Cas. No. 4,643, but I take it that Judge Drummond
bas not answered the questions suggested. It is quite probable that
they were;not before him. In 2 Moore, Extrad. §§ 535-541, inclusive,
will be found an interesting discussion of the general subject of re-
moval of offenders against: the laws of the United States from the dis-
trict where found to tbe district where the offense was committed, for
trial; but no adjudicated case is found, decisive of the questions stated
supra. . It will be remembered that Christian is not a fugitive from
justice. The United States brought him, under a void sentence, into
this state and district, en route to the penitentiary. He has remained
here because he was held by this court pending tbe proceedings on
babeas corpus. This, tnerefore, is not a case under the extradition
laws, even if it could be held that they apply to persons offending
against the laws of the United States while remaining in the United
States. 2 Moore, Extrad.§ 540. Nor is the petitioner to be removed
for trial, for he has already been tried and convicted, and an unauthor-
ized· sentence imposed upon him. The practice under section 1014 of
the Revised Statutes of the United Statesseem's settled. 2 Moore,
Extrad. p. 858, § 540; Horner v. U. 8.,143 U. S. 207, 12 Sup. Ct. 407.
I bave not found any case where that section has been held to be au-
thority for removing a party for any other purpose than for trial. In
the Case of Qaksmitb, 11 Op. Attys. Gen.U. S.127, Mr. J. Hubley Ash-
ton, acting attorney general,held that,under that section, Oaksmith,
who had- been convicted and sentenced in the district COllrt of Massa-
chusetts, and .had escaped, could be removed to Massacbusetts. He
cites no authol'ity to support the opinion, and does' not discuss the
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question. It does not appear that his opinion was followed in that
\:ase, nor has it been adopted by anyone else, so far as I can find. I
do not consider the opinion on that precise point sound. 2 Moore,
Extrad. § 504 et seq. I am of the opinion that section 1014 of the
vised Statutes of the United States was never intended to apply to a
case like this, and that the action had before Commissioner Wheeler
was irregular and unauthorized.
The other question presented, as to what course the court should

pursue under section 761, St. U. S., remains. ,Section 761 is as
follows:
"The court, or justice, or judge, shall proceed In a summary way to determine

the facts of the case, by hearing the testimony and arguments, and thereupon
to dispose of the party as law and justice. require."

Under this section a great many cases have arisen. I have, however,
been unable to find any case where a court or judge has, under simjIar
facts to those stated supra, ever made any order removing a party
from the district where the writ was issued to the district where the
offense was committed. Medley, Petitioner, 134 U. S. 173, 10Sup. Ct.
384, was a case of this sort. Medley was convicted of murder in Colo-
rado by a court of competent jurisdiction, but sentenced under a law
enacted after the commission of the crime, which changed materially
the punishment. Medley sued out a writ of habeas corpus before the
supreme court of the United States. The court held the law under
which he was sentenced ex post facto, and, as applied to that un·
constitutional. Mr. Justice Miller, delivering the opinion of the
court, said:
"It this were a writ of error to the supreme court of Colorado, as Kring's

Case was a writ of error to the supreme court of Missouri, our duty would
be plain, namely, to reverse tbe judgment for the .error found in it, and remand
the case to the state court for furfber proceedings.. If such were the case
before us, our duty would be to reverse fbe judgment and remand the case
to the court below to deal with the prisoner, in the face of the fact that a
verdict of guilty, which was valid and legal, remains unenforced. But, under
the writ of habeas corpus, we· cannot do anything else than discharge the
prisoner from the wrongful confinement in the penitentiary undar the statute
of Colorado invalid as to this case. The language of the act of congress,
however, seems to have contemplated some emergency of the kind now be-
fore us. Section 761 of the Revised Statutes declares that the court or justice
or judge (before whom the prisoner may be brought by the writ of habeas
corpus) shall proceed in a summary way to determine the facts of the by
hearing fbe testimony and argument, and thereupon to dispose of the party
as law and justice require. What disposition shall we now make of the
prisoner, who is entitled to his discharge from the custody of the warden of
the penitentiary under the order and judgment of the court, because, within
the language of section 753, he is in custody in violation of the constitution
of the United States, but who is, nevertheless, guilty, as the record before us
s'bows, of the crime of murder in the first degree? We do not think that we are
authorized to remand the prisoner to the custody of the sherif!' of the proper
county, to be proceeded against, in the court of Colorado which condemned
him, in such a manner as they may think proper, because it is apparent that
While the statute under which he is now held in custody is ex post facto law,
in regard to his offense, it repeals the former law, under which he might
otherwise have been punished, and we are not advised whether that court
possesses any power to deal further the prisoner or not. Such a ques-
tion is not before us, because it has not been acted upon by the court below,
and it is neither our inclination nor our duty to decide what the court may
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or what it may not do In regard to the case as it stands. Upon the whole,
after due deliberat;ion, we have come to the conclusion that. the attorney gen-
eratof the stateof Colorado shall be notified by the warden Ilf the peniten-
tiary of the precIse time· when he will release the prisoner from his custody
under the present sentence and warrant, at least ten days beforehand, and
after doing. this, and at that time, he shall discharge the prisoner from his
custody; and such will be the order of this court."

In this case Christian has paid the fine imposed upon him, and, to
that extent, sa,tis.ti,ed the judgment. I cannot tell, under this state of
case, whether the'ourt Which tried him has power to resentence him;
and happily, under this decision in the Medley Case, I am relieved of
deciding that question, as that court has never determined it. That
case is very much like this, except that Medley was in the jurisdiction
where he was tried,· and there was no necessity for an order for his re-
moval.
Coleman v. Tennessee, 97 U. S. 511, is another case affording some

light. Coleman had been tried and convicted of murder by a military
court·martial in Tennessee. In some way the military authorities lost
control of'him, and he was indicted for the same murder in the criminal
court of Knox county, Tenn., for which he had been convicted by the
military court-martial. He pleaded in that court his former convic·
tion •before a military court-martial.· His plea was held bad. He
pleaded "Not guilty," and was tried and convicted again for,the same
murder, and sentenced to death. He appealed to the supreme court of
Tennessee. Pending the appeal he sued out a writ of habeas corpus
before the circuit court of the United States for the Eastern district of
Tennessee. That court ordered his release. A copy of the judgment
of the circuit court was presented to the supreme court of Tennessee,
and a motion made to discharge Coleman. The supreme court of
Tennessee denied the motion. The case· was then carried to the l'lU'
preme court of the United States, and there the judgment of the su-
preme court of Tennessee was reversed. The court, through Mr.
Justice Field, delivering the opinion, said:
"It follows from the vIews expressed that the judgment of the supreme court

of Tennessee must be reversed, and the cause remanded, with directions to
dIscharge the defendant from custody by the sheriff of Knox county on the
indictment and conviction for murder in the state court. But as the defendant
was guilty of murder, B;s clearly appears, not only by the evidence in the
record in thIs case, but in the record of the proceedings of the court-martial,
-a murder committed, too, under circumstances of great atrocity,-and as he
was convicted of the crime by that court, and sentenced to death, ;and it
appears by his piea that said judgment was duly approved, and still remains
without any action having been taken upon it, he may be delivered up to the
military authorities of the United States, to be dealt with as required by iaw,"

See, also, In re Bonner, 151 U. S. 243, 14 Sup. Ct. 323.
But in this case it sufficiently appears that the petitioner was in the

same district where the offense was committed, and there was no occa-
sion for any order of removal. I am inclined, however, to the opinion
that, under section 761 of the Revised Statutes of the United States,
this court might make an order of removal. It is not, however, clear.
I prefer to rest the question on another section of the statute, which
I think is clear. I refer to section 716 of the Revised Statutes of the
United States, which is as follows:
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"The supreme court and the circuit and district courts shall have power to
!Beue writs of scire facias. .They shall also have power to issue all writs not
specifically provided for by statute, which may be necessary for the exercise of
their respective jurisdictions, and agreeable to the usages and principles of
law."
Under this statute, I think the judge of the Central district of the In-

dian Territory has the power to issue his warrant, addressed to the
marshal of the Western district of Arkansas, to arrest Christian, and
to send an officer here to take him back to that court, to be dealt with
as law and justice may require. This view is sustained by the Case
of Oaksmith, 11 Opt Attys. Gen. U. S. ,127; Randolph's Case, 2 Opt
Attys. Gen. U. S. 564; 2 Moore, Extrad. § 540; Stanton Case, Id. § 541.
This last case is precisely in point, and I copy the section, which is as
follows:
"Escape of Federal Convict under Sentence. I am indebted to John Ruhm,

Esquire, United States district attorney of the Middle district of 'l'ennessee,
for the following interesting case: In the summer of 1889 one A. A. Stanton,
who had been convicted of an offense against the revenue laws, and sen-
tenced to undergo a term of imprisonment in the jail of Williamson county,
in that district, escaped from prison, and fled to Texas. Upon the applica-
tion of Mr. Ruhm, Judge Key, of the Middle district of Tennessee, issued a
capias to the United States marshal of the Nort'hern district of Texas, at
Dallas, for the fugitive's arrest and return. When the marshal received the
capias he consulted the United States district attorney at Dallas, who advised
that he could not execute it, on the ground that, after passing sentence, the
power of the trial court over ilie prisoner ceased, and could not again be
exerted save through the medium of a writ of habeas corpus, or some such
remedial writ; 1Jhe execution of the sentence and the place of confinement
being matters of executive control, subject to such limitations as were pre-
scribed by statute. He deemed, however, the recitals in the capias as suffi-
cient to justify the making of a complaint de novo; and, on a warrant issued
by a United States commissioner upon such a complaint, Stanton was ar-
rested and committed to await the orders of the attorney general. On the
28th of August, 1889, Mr. Ruhm addressed a communIcation on the subject
to the attorney general, with a comprehensive argument, which is given
below. Prior to this the marshal of the Middle district of Tennessee, by
direction of the attorney general, sent a deputy to Texas to identify Stanton
and bring him back to Tennessee, but the marshal at Dallas refused to deliver
him up in the absence of a warrant of removal from the judge of the North-
ern district of Texas. Early in September, 1889, however, the capias was
executed. The Texas marshal to whom it was directed arrested Stanton upon
it, and he was brought back to Tennessee, without any warrant of removal
from Texas court, by the deputy marshal sent to receive him, who re-
turned the capias to the clerk of the court in the Middle district."
It was the argument of Mr. Ruhm which finally satisfied me of the

law of this case, and, for the benefit of those who may not have access
to Moore on Extradition, I append it in a footnote to this opinion.
It may be said that section 716 only applies to district and circuit

courts of the United States, and that the judge ()f the United States
court for the Central district of the Indian Territory is not such a judge.
Granted. But by the second section of the act of congress providing
for the appointment of additional judges of the United States courts in
the Indian Territory, etc., approved March 1, 1895, the judges in that
territory are given-
'''I'he same authority in the jUdicial districts, to Issue writs of habeas corpus
and prohibition, injunction, mandamus, certiorari, and other remedial and final
process as is now by law vested in the judges of the United States court in
the Indian Territory, or in the circuit anddistriet courts of the United States."
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Section 16 of the act of congress approved March 1, 1889 (it being an
act to establish a United States court in the Indian Territory, etc.), is
as follows: .
"That the judge ot 1lhe court herein established shall have the same authority

to issue writs of habeas corpus, injunctions, mandamus, and other remedial
process, as exists in the cIrcuit courts of the United States."
Either of these statutes, certainly the two, both of which are in

force, obviate the objection suggested.
I conclude that the safe COurse to pursue i8 to hold the prisoner until

due and ample notice can be given to the United States district attor·
ney for the Central district of the Indian Territory, that he may apply
for a warrant and send an officer for Christian, and that, if he fails
within a reasonable time to do so, Christian be discharged. Petitioner
has asked for bail. I do not think this court should grant bail, but
that the question should be presented to the court in which he was con·
victed.
It is ordered that the clerk of this court notify the United States

attorney for the Central district of the Indian Territory that the peti-
tioner; William Christian, will be discharged, but without prejudice to
the right of the United States to take any lawful measures to have the
petitioner sentenced in accordance with law upon the verdict of guilty
againsthiIn.

NOTE.
ThIs argument· contaIns the reasons presented by Mr. Ruhm to Judge Key

for the issuance of the capias, and is as follows: "Section 1014 of the United
States ReviseilStatutes provides for the arrest of an offender against the
laws of the United States in a district other than the one in which the offense
was committed" an(l for extradition to the trial district. But this section is
confined to the case of those who are charged with crime before they shall
haVe been tried and conVicted. 'They shall be sent to the district where the
trial is to' be had.' There is no act of congress making the escape of a
prisoner convicted by a United States court an offense; and is, more-
over, no statute expressly authorizing or prescribing the mode of procedure
for extradition in cases where a convicted prisoner escapes into another dis·
tr.ict. 5409 provides for the punishment of the marshal, deputy. or
other person Who voluntarily suffers a prisoner in his custody by virtue of
process issued under the laws of the United States to escape. By section
5539 a prisoner convIcted of an offense agaInst the United States, and held in
jail or penitentiary of a state, shall, in all respects, be subject to t,he same
discipline and treatment as convicts sentenced by the courts of the state, and
shall, while so confined, be exclusively under the control of officers having
charge of the same under the laws of such state. Sections 5576 and 5577,
Mill. & V. Code Tenn. 1884, make the escape of a prisoner comincd in jail or
penitentiary after conviction an offense against the state of Tennessee, and
provide for its punishment. See, also, section 5575. Now, in the absence
of an act of congress making the escape of a convict an offense against the
United States, I do not see how, under section 1014, which alone refers to cases
before trial and conViction, Stanton can be arrested upon a warrant de novo
In Texas for having escaped from jail in Tennessee after having been con·
victed by the United States court in Tennessee. On the other hand, if
section 5539, placing a conVicted prisoner 'exclusively under the control of
the officers of the state under the laws of the state,' can be construed to
mean that when a convicted United States prisoner escapes from jail or peni-
tentiary, and flees into another jUrisdiction, he will have to be pursued by the
state authorities under the extradition laws, we would be met by the anom-
alous condition that United States courts are powerless in such cases,and
that the machinery of requisitions by and to 1lhe executives of the respective
states would have to be put in motion on behalf of the United States. or
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course, it may be that this course might be resorted to, because we have no-
ticed that the Tennessee statute makes the escape of a convicted prisoner an
offense, and the act of congress places the prisoner under the 'exclusive
control of the state officers under the laws of the state,' and there is ample
provision in the laws of extradition to secure the atTest of a prisoner in that
manner. But to merely state the proposition is enough to refute the idea
that such a course was ever contemplated. It certainly never was considered
that the United States courts should depend upon the state authorities, where
one of their convicted prisoners escapes and flees into another district. In
the absence of any other legislation, taking my position to be correct that
section 1014 does not apply, it would indeed be a troublesome question to
deal with. But upon examination we find an act of cong-ress, embraced in
section 716, Rev. St. U. S., Wblch provides as follows: 'Courts nave power
to issue all· writs not especially provided for by statuj;e, whicn may be
necessary for the exercise of their respective jurisdiction and agreeably to
the usages and principles of law.' I submit that the power to cause the pursuit
and. capture of escaped convicts is 'necessary for the exercise of the juris-
diction of the United States courts,' and that the capias directed to be issued
in this case was 'agreeably to the usages and principles of law,' there being
no .other writ or mode of procedure 'especially provided for by statute.' In
this connection I would also call attention to Case of Oaksmith, 11 Op. Attys.
Gen. U. S. 127: 'Either judge· of a federal court has authority to issue a
warrant for the atTest of a criminal, and under such a warrant he may be
arrested in any part of the United States.' See,. also, Randolph's Case, 2. Op.
Attys. Gen.U. S.. 564 (Taney, attorney general). Upon these considerations,
and In the absence of any further or other autholity or rule of lawaI' practice,
I submit that the capias for the arrest of Stanton was properly issued and
directed to the marshal in 'I:'exas. If section 716 should be held not applicable,
and i:( my c0I!struction of section 1014 is correct, then indeed this would be a
curious casus omissus in legislation."

====
UNITED STATES v. MURPHY.

(District Court, D. Delaware. September 25, 1897.)
1. DISTRICT COURTS-VACANCY IN OF JUDGE-DESIGNATION OF OTHER

JUDGE.
During the continuance of a vacancy in the office of judge of a district

court for a district the limits of which are co-extensive with those of the
state, no other judge bas authority to discharge the functions of that tri-
bunal, and all judicial action must remain in abeyance until the vacancy be
filled, unless a judge shall have been designated and appointed pursuant to
law to exercise in such district during the vacancy the powers and duties
attached to the office of district judge for that district.

2. SAME.
WhetlIer or not the statutes of the United States authorize the designa-

tion and appointment of a judge for that purpose Is undecided. McDowell
v. U. S., Hi Sup. Ct. 111, 159 U. S. 596.

8. SAME - CONSTRUCTION OF STATUTE - STATUS OF PROCEEDINGS DURING VA-
CANCY.
Section 602. of the Revised Statutes, providing that "when the office or

judge of any district court is vacant all process, pleadings, and proceedings
pending before such court shall be continued of course until the next stated
term after the appointment and qualification of his successor, except," etc..
is a remedial statute and should be liberally construed for the advance-
ment of justice; and to this end a fair and reasonable interpretation and
construction of its terms and prOVisions should be resorted to, in aid of its
general purpose.

4. SAME.
The generel purpose of the section is that tlIe administration of justice

by a district court shall not, through a vacancy in the office of judge, be
defeated or unduly impeded; that causes, civil and criminal, shall, notwith-
standing tlIe vacancy. be preserved In their full force and vitality, to be


