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SAMPSON et al. v. CAMPERDOWN COTTON MILLS,
(Circuit Court, D. South Carolina. October 19, 1897.)

CoRPORATIONS—ULTRA VIRER—CONTRACTS FOR FUTURE DELIVERY.

The fact that a cotton-mill corporation purchases cotton for future deliv-
ery, through a broker, and puts up margins necessary to carry it, does not
render the purchases ultra vires, If they were not in fact speculations on
the rise and fall of cotton, but were made in the ordinary and legitimate
business of the mill for its own use.

CONTRACTS FOR FUTURE DELIVERY—V ALIDITY.

Where such contracts are not illegal in their origin, the carrying of them,
and paying from time to time the margins on them, are not‘invalid if their
purpose is to save the corporation from loss.

SAME—TEST o VALIDITY.

The true test of the validity of a contract for future delivery is whether
it could be settled only in money, and in no other way, or whether the par-
ty selling could tender and compel the acceptance of the particular com-
modity sold, or the party buying could compel the delivery of the commodity
purchased.

SAME—INTENT OF PARTIES.

Under Acts Assem. S, C 1883 (18 St. at Large, p. 454), relating to con-
tracts for sales for future delivery, validity depends upon the bona fide in-
tent of the parties.

SAME—BURDEN orF Proov.

The burden of showing that a contract of sale for future delivery, which
expressly gives the right to the seller to deliver and to the buyer to demand
the delivery of the article sold, is invalid, is on the party attacking its
validity.

, SAME—ADVANCES BY THIRD PARTY—MARGINS.
Though a third party advancing money to pay losses on an invalid contract

of purchase for future delivery might, under some «circumstances, be 8o

connected with the immorality of the coniract as to be affected by it, yet

where he had no knowledge of the inception of or early payments on the

transaction, which was on its face regular and valid, and carried on in good

faith, and his advances were made to prevent loss, and after the whole

risk had been incurred, it would not be equitable to hold him responsible.
7. BAME—VALIDITY OF MORTGAGE.

In such a case a mortgage given to the third party by the purchaser, &
corporation, to secure his advances, would be binding.
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Cothran, Wells, Ansel & Cothran, for complainants.
Haynsworth & Parker, for defendant.

SIMONTON, Circuit Judge. This case comes up on an original and
a cross bill.  The original bill is filed to foreclose a mortgage given by
the Camperdown Mills to secure past and future advances. Pending
this main cause, Julius C. Smith and other stockholders filed their peti-
tion for leave to intervene in the cause, and to be made parties hereto.
Leave having been granted, they came in, and, filing their answers,
filed also their cross bill. The cross bill charges that certain items
of indebtedness to the complainants, as shown in their account, were
incurred by the officers of the corporation without lawful authority,
in fact and in law, and are not binding on the corporation; certainly
not on those stockholders who did not authorize or participate in the
unauthorized and illegal acts.

The main facts are these: The Camperdown Mills is a corporation
of the state of South Carolina, engaged in the manufacture and sale of
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cotton goods. In the year 1887, during the presidency of Mr. Ham-
mett, he bought for the mill 2,700 bales of ‘cotton for future delivery.
Closing out thig transaction, the mills made a profit. In 1890, Presi-
dent Hammett made another purchase of 1,500 bales of cotton for fu-
ture delivery, and in 1891 Mr. Beattie, president, under the instruc-
tion of the board of directors, made another purchase of 1,500 bales of
cotton for future.delivery. O. H. Sampson & Co., having their offices
in New York and Boston, were the commercial agents of the Camper-
down Mills, aiding them by advances towards their commercial capi-
tal, and receiving and selling all the output of the mill, having a lien
on all goods in their hands for securing the balance of account. When
these purchases for future delivery of cotton were made, the trans-
action was through Woodward & Stillman, of New York, brokers, the
money for margins being put up by the Camperdown Mills, at first
directly, and, afterwards by drafts upon or instructions to the com-
mercial agents, O. H. Sampson & Co. After the transactions were
made, but before they were closed out, Charles E. Sampson, a member
of the firm of O. H. Sampson & Co., was made president of the Camper-
down Mills, and thenceforward he managed the contracts for future
delivery made by his predecessors.” The course of the cotton market
was such that it was deemed most advisable to carry, and not to close
out, these contracts, under the delusive hope that a change for the
better would occur. While this was done, Sampson & Co. continued
to make all the advances necessary to carrying the cotton, and Mr.
Charles E. Sampson, the president, at one time, in order to avoid the
anticipated result of the Hatch bill, forbidding such contracts, trans-
ferred all the contracts from the New York Cotton Exchange, where
they originated, to the Liverpool Cotton Exchange. Finally the evil
moment came. The transactions were closed out at a loss of $87,-
561.41. This constitutes the chief part of the account of complain-
ants, as most of the money to meet the losses was paid by them as
the commercial agents of the mill. The manufacturing business
proper of the mill was successful. Each year but the last there was
a profit made. In the reports to the stockholders this profit appeared.
The money paid out on the future contracts did not appear in the
profit and loss account. This money was carried as money paid to the
brokers, not precisely as an asset, but certainly not treated as a loss,
until the end, when the account was closed, and the loss realized.
The directors of the company were cognizant of and approved these
transactions, and at a meeting of stockholders a majority approved
them also. O. H. Sampson & Co. were large stockholders, having,
through their own stock and that of their friends, a controlling voice
in the corporation. O. H. Sampson, the head of the firm, was at one
time vice president. He was also a director. Charles E. Sampson,
another member of the firm, as president, as we have seen, succeeded
Mr. Beattie, who had succeeded Col. Hammett. There were several
other members of the firm of O. H. Sampson & Co. These had no
other connection with the Camperdown Mills, save as commercial
agents, and also having an interest in the stock standing in the name
of O. H. Sampson & Co. The minority steckholders, complainants
in the cross bill, contend that these transactions in futures were purely
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speculative in their character; that so they were ultra vires, and also
in contravention of the express law of the state of South Carolina,
whose creature this corporation was; that O. H. Sampson & Co., by
reason of the close connection of two of the members of their firm
with the direction and control of the company, and by reason of the
fact that they were stockholders, had full notice of the illegality of the
transactions; that they advanced all the money which they did ad-
vance with this notice; that they are affected by it, and cannot now
recover it back.

The first question to be discussed in reaching a conclusion of this
most difficult and interesting case is, what was the character of these
transactions? Were they entered into as speculations on the rise and
fall of cotton, or were they made in the ordinary and legitimate busi-
ness of the mill,—purchases of cotton for the use of the mill? The
answer to this question involves an inquiry into the motive which in-
duced the purchases in the first instance. What was the purpose of
Mr. Hammett and of Mr. Beattie in making the purchases of cotton
on the New York Exchange, and why did Mr. O. H. Sampson advise
and approve them? Itig a difficult thing, generally, to get at the mo-
tive for an act. Usually we try to ascertain the motive by the decla-
rations and conduct of the parties, and by the circumstances which
surround them. In deducing the motive in this way, much depends
upon the personal integrity and character of the parties. . In the pres-
ent case we are dealing with men of the highest business character
for integrity and honesty. No. fraud or bad motive is charged
against any of them. No room exists for such a charge. Personally
none of them had any private interest to subserve. Except as the
transactions affected the interests of the corporation of which they
were officers and stockholders, none of them had a dollar’s interest in
the matter. Asfar as the firm of O. H. Sampson & Co. was concerned,
they made none of the contracts, had no interest in any one of them,
and furnished the money needed in carrying the contracts precisely in
the same way as they made any other advance to the corporation.
There is a letter in the record which gives a clue to the intent with
which Col. Hammett went into these operations in futures. He in-
augurated the practice, and we can safely presume that it was con-
tinued by his successors and colleagues for the same reasons which
actuated him. The letter is as follows:

“Greenville, 8, C., November 28, 1887.

“Messrs. O, H. Sampson & Co., Boston, Mass.—Gentlemen: In a recent let-
ter from you in reply to one of mine, in which I had reported that we had pur-
chased all the cotton we should need at Piedmont, you expressed a regret that
we could not say the same thing for Camperdown. There are several reasons
why I did not do the same thing for Camperdown. One was that we had no
place to store it until our new warehouse was completed, which has now been
done; but the principal reason was that we did not have the money to pay for
it, and had to run along as best we could from hand to mouth. On the 25th
of October I became uneasy, and thought it very probable that the price would
advance materially, and before we could buy a supply; and, in order to protect
ourselves against such, I bought some contracts in New York. I bought 300
bales for each of the nine months beginning with January and ending with
September, as follows: [Bales set out in detail, the aggregate being 2,700
bales.] The same afternoon of the day I bought these contracts they ad-
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vanced 8 points, and in less than three weeks they had advanced one cent per
pound, which is $5 per bale, and upon these contracts $13,50¢ profit, less the
expenses, which will be about $700. It declined somewhat after that, but
yesterday it was advanced to nearly the same price, and we could sell to-day,
I presume, at $12,000 profit. This was, of course, a great temptation to
realize the profit, but I did not buy for that purpose. My plan is this: As
we buy the spot cotton to sell the months against these contracts, so as to re-
duce the cost to us. If cotton advances here, and we have to pay a high price
for spot cotton, when we sell the contract we get a higher price in New York,
so that the advantage to us is that the price is fixed, and will not cost us here
more than 9 to 914 cents for the average through the season for the 300 bales
per month. Our consumption is about 375 bales per month, and I now regret
that I did not buy 400 instead of 300 per month. I think I have talked to you
about this plan of running a mill before, and that you heartily approved of my
suggestion. It means this, and nothing more: That we fix the price for our
cotton before we pay for it, and know just what we are doing. Our goods
are usually sold largely ahead, and, if we make the sales without the cotton
to produce them, it is the worst kind of dealing in futures; but when we
protect ourselves by buying futures of cotton, we fix the price for it to make
the goods already sold, which is perfectly legitimate and proper. At any time
when futures are low, it is the best way to run a mill, because it saves you a
large amount of interest and insurance and loss in weight, which necessarily
attaches to the purchase of spot cotton. 1 thought you would be gratified to
know thig, and I really feel very glad to be able to make such a report. So
far as the 300 bales per month is concerned, it does not matter to us whether
the price goes to 15 cents or to b cents. It is fixed to us at 9 to 914 cents.
“H. P. Hammett.
“Pres1dent Camperdown Cotton Mills.”

It clearly appears from this letter that the purpose of purchasing
cotton deliverable in the future was to advance the business of the
Camperdown Mills in the course of that business, and it was deemed
a wise—perhaps necessary—precaution in the business; that they
were not entered into as a speculation, or for the purposes of specula-
tion. The question is not whether the course suggested was wise or
unwise, prudent or rash, 'Was it business, or was it speculation? Is
it a part of the method of conducting a manufacturing enterprise and
the disposing of its product? If it is, then the bare fact that contracts
were made for the future delivery of cotton does not show that the
contracts were ultra virés and void. If the origin of these contracts
was not illegal, then the carrving of them, and paying from time to
time the margins on them, were not invalid, if their purpose was to
save the corporation from loss.

It is said, however, that such contracts are illegal per se. 'The con-
tracts in the case at bar were made according to the rules of the New
York Exchange, and afterwards according to the rules of the Liverpool
Cotton Exchange. The general law does not forbid contracts for the
future delivery of any kind of personal property. Nor is the contract
made illegal if one or the other settles the contract by the payment
or receipt of money. The true test of the validity of the contract is
whether it could be settled only in money, and in no other way; or
whether the party selling could tender, and compel the acceptance of,
the particular commodity sold; or whether the party buying could
compel the delivery of the commodity purchased. Bibb v. Allen, 149
U. 8. 481, 13 Sup. Ct. 950. Under the rules of the New York Cotton
Exchange, all sales or purchases for the future delivery of cotton con-
tain an express provision that there must be an actual delivery of cot-
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ton if this be required. For this reason the validity of these con-
tracts has been sustained by the courts of New York. This being
the general law, is there anything in the law of South Carolina which
conflicts with it? It may be assumed, for the purpose of this discus-
sion, that such a law in South Carolina would enter into and be a
part of the charter of the Camperdown Mills, a South Carolina corpo-
ration. The legislation of this state is found in Acts Assem. 1883
(18 St. at Large, p. 454), “An act to declare unlawful contracts for
the sale of articles for future delivery made under certain circumstan-
ces, and to provide a remedy in such cases.” This act makes unlawful
“every contract, bargain or agreement, whether verbal or in writing,
for the sale or transfer at any future time * * * of any cotton,
grain, meats or any other animal, mineral or vegetable product of anyt
and every kind unless the party contracting, bargaining or agreeing
to sell or transfer the same is at the time of making such contract,
bargain or agreement the owner or the assignee thereof, or his duly
authorized agent to make or enter into such contract, bargain or agree-
ment for the sale or transfer of such * * * cotton, grain, meats
or other animal, mineral or vegetable product so contracted for, or
unless it is the bona fide intention of both parties to the said “contract,
bargain or agreement at the time of making the same that the said
% * * cotton, grain, meats or other animal, mineral or vegetable
product so agreed to be sold and transferred shall be actually deliv-
ered in kind by the party contracting to sell and deliver the same and
shall be actually received in kind by the party contracting to receive
the same at the period in the future mentioned and specified in said
contract, bargain or agreement for the transfer and delivery of the
same.” The regulations of the New York Cotton Exchange are not
in conflict with this act. All depends upon the bona fide intent of the
parties; and, as the words of the contract expressly give the right to
the seller to deliver, and to the buyer to demand the delivery of, the
article sold, this expresses that intent. The burden of showing that
a contract like this, valid on its face, is invalid, is on the complainants
in the cross bill. Irwin v. Williar, 110 U. 8. 499, 4 Sup. Ct. 160. The
record in this case discloses no direct evidence on this point.

There is yet another view to take of this case. The contracts in
question were made by the Camperdown Mills, through its own bro-
kers in New York. O. H. Sampson & Co. were connected with them
only in lending to the Camperdown Mills the money used for margins.
This money was advanced in the performance of their duties as com-
mercial agents of the corporation. It inured for the benefit of the
corporation alone. Sampson & Co. had no interest in the contracts at
all. During the whole currency of the contracts the corporation had
the opportunity of profit, and by advances made by Sampson & Co.
the corporation had all the chances of protection from loss. They en-
joyed all the opportunities for profit. When the loss was realized,
the controlling officer of the corporation, with the approval of a meet-
ing of stockholders, executed this mortgage. Suppose that the con-
tracts made through Woodward & Stillman, the New York brokers,
and Weld & Co., the other brokers, were tainted with illegality; this
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mortgage, made after the transaction to secure moneys advanced to
pay the losses, is binding. “An express promise to pay money ad-
vanced to satisfy an illegal claim will sustain an action.” Armstrong
v. Toler, 11 Wheat. 258. When losses have been made in an illegal
transaction, a person who lends money to the loser with which to pay
the debt can recover the loan, notwithstanding his knowledge of the
fact that the money was to be so used. Armstrong v. Bank, 133 U. 8.
469, 10 Sup. Ct. 450, quoting many cases. This is also the law of
England. Warren v. Billings, Law J. 55. The language of the su-
preme court in Roundtree v. Smith, 108 U. 8., at page 276, 2 Sup. Ct.
630, applies to this case. There the brokers who were employed by
Roundtree to make contracts like those in this case sued for the money
paid'by them on the margins for Roundtree and for their services, and
recovered judgments. The case went up. In the opinion of the
court, delivered by Mr. Justice Miller, he says:

“It is to be observed that the plaintiffs in this case are not suing on these
contracts, but for services performed and money advanced for defendant at his
request. And, though it is possible they might, under some circumstances, be
so connected with the immorality of the contract as to be affected by it, if

proved, they are certainly not in the same position as a party sued forthe en-
forcement of the original agreement.”

There is still another view to be taken of this case. It is pressed
by counsel for complainants, and, although its presentation is not nec-
essary to the decision of the case, it may prove conclusive. Mr. Ham-
mett’s purchase of 1,500 bales of cotton in 1890 was made upon his own
judgment, and not under the advice of O. H. Sampson & Co. Mr.
Hammett, as president of the Camperdown Mills, himself sent on to
the New York brokers, Woodward & Stillman, the money necessary
to inaugurate the transaction, and from time to time he sent on the
money necessary to keep up his margins. After a time he began to
draw on O. H. Sampson & Co. to furnish the money, and thencefor-
ward they carried the cotton. The record does not disclose any knowl-
edge on their part of the inception of, and the early payments upon,
this transaction. It is to be presumed that when they began paying
the drafts they had notice, or were put on notice. Tt would require
an extreme view of this matter to hold them particeps criminis in this
act of Mr. Hammett, and so work a forfeiture of all the sums paid out
by them upon his order. The purchase had been made by Mr. Ham-
mett in accordance with his views of the best interests of the manu-
facturing business of the milis. It may have been an error, may have
been unbusiness-like, may have set a dangerous precedent; yet he
was selected as president because of his business character and ex-
perience, and among the powers belonging to him was that of pur-
chasing material for manufacture. It would not be equitable or in
accordance with law to hold them responsible for the supposed error
or blunder or conduct of Mr. Hammett. When they began to pay out
money on the contract, the whole risk had been incurred, and what
they did was done to save loss, if possible. This being so, the account
may be stated so as to take out all items of money advanced upon con-
tracts entered into with the full knowledge and approval of O. H.
Sampson & Co.:
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Aggregate of account of O. H. Sampson with Camperdown Mills se-

cured by mortgage. .c...veeenn... freetvaan et oot aa e $92,021 25
Total loss in futures.......veeevueens ssescnscssssanre $37,561 41
Deduct loss on the transaction of 1890. coeeseeessseeee. 34,470 21

—_ 53,081 21

Balance ....civecv0cneinecnn ceeneres 838940 04

Credit proceeds of yarn on hand, sold by O H Sampson & Co ceeee 26,101 88

Balance due on mortgage debt................. veersasnsess $12,828 16
Pr_oceeds of sale had on foreclosure made in this CASE. .evevesseess 9,050 00

Balance unpaid .ceeesesecssasccesescsscccsscsscrasasescscs $ 3,778 16

So, charging off losses on futures with which O. H. Sampson & Co.
were participants, their debt is not yet paid out of the proceeds of the
mortgage sale.

The account by complmnants in the original bill is made up with
monthly rests. This is not correct. Simple interest alone can be al-
lowed, and, on both sides of the account, charges and credits. The
cause will be recommitted to the special master to restate the account
in accordance with this opinion. Let the cross bill be dismissed.

COTTING v. KANSAS CITY STOCK-YARDS CO.
HIGGINSON v. SAME.
(Circuit Court, D. Kansas, First Division. October 4, 1897))
Nos. 7,427 and 7,453.

1. STATUTES—CONSTITUTIONALITY —TITLES.

There is nothing in the constitution or laws of Kansas requiring the
journals of the legislative bodies to disclose the title of bills pending be-
fore them; and it is sufficlent if a title sufficient to satisfy the constitu-
tional requirement first appears in the engrossed and enrolled bills, and
thereafter on the journal, and as published in the official papers and the
Session Laws.

2. SussecTs OF INTERSTATE COMMERCE—STOCK-YARDS BUSINESS.

Live stock shipped from other states to the stock yards at. Kansas City,
to be either sold there, or, if the market is unsatisfactory, to be shipped
to other markets, is a subject of interstate commerce, and remains such
until it reaches its destination, and is sold and mingled with the general
mass of property of the state.

8. SAME— CORPORATIONS SUBJECT TO INTERSTATE COMMERCE LAwW — STOCEK-
YArDs COMPANIES,

The interstate commerce law applies only to common carriers, and its
provisions in respect to reasonable and just charges are not applicable
to the business of a stock-yards company which neither operates nor uses
any railway, motive power, or rolling stock, nor otherwise engages in any
transportation.

4. INTERSTATE COMMERCE—STOCK-YARDS BUSINESS—REGULATION BY STATE.

Neither the act of congress concerning the umloading of live stock for
feeding, watering, and resting (Rev. St. §§ 4386-4388), nor the act of May
29, 1884, to prevent the exportation of diseased cattle (23 Stat. 31), nor the
act of March 3, 1891, in reference to the inspection of cattle, sheep, and
hogs which are the subjects of interstate commerce, ete. (26 Stat, 1089), are
of such a nature as to show that congress has assumed the exclusive regu-
lation of interstate commerce in live stock, to such an extent as will pre-
vent a state legislature from prescribing reasonable maximum charges and
other regulations in respect to the yarding, feeding, care, and sale of stock
by a stock-yards company.



