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a vested right in the land, which even congress could not take away.
He refers to Ard v. Brandon, 156 U. 8. 537, 15 Sup. Ct. 406, as au-
thority for the proposition that he could not be deprived of any rights
by the wrongful acts of the local land officers, and insists that there-
fore the case must be treated as though he had actually made a home-
stead entry, and had acquired such a right in the land as was beyond
the reach of ccongress to disturb by subsequent legislation; and con-
cludes therefrom that the act of 1887 has no apphcatmn to his case.
We are unable to agree with this contention.  He is in no better posi-
tion than if he had been allowed by the local land office to make the
entry. Such an entry creates no vested rights as against the United
States, and does not interfere with the power of congress by subse-
quent legislation to dispose of the land. Frisbie v. Whitney, 9 Wall.
187; The Yosemite Valley Case, 15 Wall. 77; Buxton v. Traver, 130
U. S 232, 9 Sup. Ct. 509; Campbell v. Wade, 132 U. §. 34, 10 Sup Ct.
9. See, also, Winona & St. P. R.Co.v.U. 8,165 U. 8. 4()3 17 Sup. Ct.
381, The decree of the ¢ircuit court was right, and it is affirmed,

GERMANIA IRON CO. v. JAMES et al.
(Circuit Court, D. Minnesota, Fifth Division. October 28, 1897.)

PuBLic LANDS—V0QID PRE-EMPTIONS AND LOCATIONS—SECRETARY’S DECISION.
In a contest taken by appeal to the secretary of the interior, his deecision
and judgment that a serip location and a pre-emption claim are fraudulent
and void, and that the land in question is thus left open to disposal under
the publie land laws of the United States, fixes the status of the land, and
takes effect immediately upon its rendition, and not upon the making of the
proper cancellation entries in the local land office.

W. W. Billson, for complainant.
J. K. Reddington, for defendant James.

LOCHREN, District Judge. This cause is heard upon the demur-
rers of the defendants Houghton E. James and Charles W, Hillard to
the bill of complaint, it being stated and admitted on the argument
that the other defendants have disclaimed any interest in the land
which is the subject-matter of the controversy, viz. the N. W. } of
the 8. E.  of section 30, in township 63 N., of range 11 W. of the
fourth P. M. The bill alleges a hearing at the Duluth land office in
April, 1886, in a contest between two claimants for said land, one
of whom claimed the land by the location thereon of Sioux half-breed
scrip, and the other claimed the right to pre-empt said land; and that
by regular appeals such contest passed to and was on the 18th day
of February, 1889, decided by the secretary of the interior, who ad-
judged that the secrip location was invalid, and that the pre-emption
claim was fraudulent and void, and that the land in question was
thus left open to disposal under the public land laws of the United
States applicable thereto. That such decision of the secretary was
on the same or next following day transmitted to the commissioner
of the general land office, and that a copy thereof, duly transmitted to
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the register and receiver of the Duluth land office, was received by
such officers on the evening of the 22d day of February, 1889, a legal
holiday, upon which said Duluth land office was not open for the
transaction of business. That under the rules and regulations of the
land department the office hours for public business at the local land
offices were fixed at from 9 o’clock in the forenoon until ¢4 o’clock in
the afternoon. That before the opening of the Duluth land office for
business on February 23, 1889, the cancellation of the entries affected
by said decision was made on the books and plats of said office. That
said land office was opened for business promptly at 9 ¢’clock on that
morning, and that at that moment one Emil Hartman in due form
made application to the land officers there to locate a Porterfield land
warrant upon the said land, tendering and paying the fees therefor;
and that said application was accepted, and a certificate of such loca-
tion then issued to said Hartman, who has since, by deed, conveyed all
his right and title to said land to the complainart. The bill of
complaint further alleges that at about § o’clock in the evening of
February 18, 1889, the defendant Houghton E. James, at the said
Duluth land office, made application to make a homestead entry of the
same land, which was refused and rejected by the register, because
the land office was not then open for business, and because by the rec-
ords of that land office the said land then appeared to be appropriated
by the said Sioux half-breed scrip location; and that on the 19th day
of February, 1889, at about half past 8, and before 9 o'clock, in the
morning, the same application was again presented and renewed, with
tender of the proper fees and commissions, and, though orally rejected
by the receiver to whom they were handed, were retained by him, and
that later in the same day a written note of rejection was indorsed
on said application by the local land officers, wherein the ground of
rejection was stated to be that the land applied.for was still appropri-
ated by a former entry then intact upon the records of said office.
Other applications were made to enter the same land, and a hearing
at the local land office was ordered and had, and by appeals the mat-
ter came before the secretary of the interior, who heard all the par-
ties, and on the 21st day of December, 1894, made his decision, wherein
he adjudged that said Emil Hartman was the first person to enter
said local land office on February 23, 1889, and the first person on
that day to make application for entry, filing, or location upon said
land; but he further adjudged that the homestead application of said
Houghton E. James, made as aforesaid on the 19th day of February,
1889, was valid and effectual, and prior to the application of said
Hartman, and that said James was entitled to make a homestead en-
try on said land, and that the location or entry of said Hartman be
canceled, which was done; and that, acting upon such decision of the
secretary of the interior, the said Houghton E. James was allowed to
make, and did make on August 6, 1895, a homestead entry of said
lands at the Duluth land office; and that on September 23, 1895, he
filed in the same office a relinquishment in writing of his homestead
entry and claim upon said land; and that thereupon William Craig
did, immediately after such relinquishment, locate upon and enter the
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same land with a Porterfield land warrant, and, in conformity with an
arrangement with said Houghton E. James, afterwards conveyed to
said Houghton E. James an undivided one-half of said lands, subject
to a mining lease since assigned and transferred to the defendant
Charles W. Hillard. ‘

It is claimed by the bill of complaint that Mr. Secretary Smith erred
in holding that the effect of the decision of Mr. Secretary Vilas made
on February 18, 1889, adjudging the prior Sioux half-breed scrip en-
try of said land to have been invalid, and the pre-emption claim to be
fraudulent and void,.left the land, on the rendition of that decision,
at once open to disposal under the public land laws of the United
States; the bill claiming that under the rules and regulations of the
land department the appropriation of said land under the Sioux half-
breed scrip location did not cease, nor said land become open to other
disposal, until the said decision of February 18, 1889, was transmitted
to the Druluth land office, and the cancellation of the Sioux half-breed
scrip location was duly entered and noted upon the records and plats
of the local land office. And some of the rules and regulations read
upon the hearing, issued for the guidance of officers of the local land
offices in the orderly transaction of ihe business of these offices,
scemed to have been framed upon the idea that the decisions and
judgments of the secretary of the interior took effect upon such trans-
mission to and notation in the local land offices, and in practice they
would ordinarily be so transmitted and noted before other action would
be attempted in relation to the lands. But, notwithstanding such rules
and regulations, in all cases of contest taken by appeal to the secre-
tary of the interior it is the decision and judgment of that officer which
determines and adjudges the rights of the contestants, and fixes the
status of the land which is the subject-matter of the controversy, and,
as the law fixes no other time or proceeding when effect is to be
given to such judgment, it must take effect upon its rendition; and
in this case the segregation of the land from the public lands under
the appropriation by the location of the Sioux half-breed scrip ceased
upon the rendition of the decision by Mr. Secretary Vilas on February
18, 1889. Anderson v. Railroad Co., 7 Land Dec. Dep. Int. 163. My
conclusion is that no error appears to have been committed by Secre-
tary Smith in the decision complained of. A decree will be entered
dismissing the bill, with costs.
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pi e . MOSS v. DOWMAN. ‘
(Circuit ‘Court, D. Minnesota, Fifth Division. October 28, 1897.)

1, PuBLric LANDS—HOMESTEAD ENTRIES—RRLINQUISHMENT—RIGHTS OF SETTLER.
In May, 1890, one R. H. D. filed a homestead entry of certain unappro-
priated land, but never actually settled on it. On October 24, 1890, in con-
glderation of $1,000, he delivered to plaiutiff a relmquishment of his rights,
which was filed by her on that day, simultaneously with her own application
to enter; and due records, entries, and receipts thereof were made. On
April 22, 1891, she actually settled on the land, and began to build a house,
and thereafter resided there continuously. But on September 19, 1890,
defendant had made actual settlement on the land, and erected a house,
which was completed October 10, 1890, and he was in possession on
October 24th, when plaintiff filed her application, and he thereafter con-
tinuously resided there. Held, that at the instant when the relinquishment
of R. H. D, was filed the right of defendant as an actual resident and set-
tler attached.

2, BAME.

Defendant was temporarily absent, for proper reasons, from October 19th
until October 24th. Held, that his residence and settlement continued
during this absence, and that it was immaterial whether he was personally
on the land at the instant when R. H. D.'s relinquishment was filed.

J. K. Reddington, for complainant.
L. C. Harris, for deferdant.

LOCHREN, District Judge. This case is heard upon demurrer to
the complainant’s bill of complaint, the allegations of which, so far as
they need be noticed, are to the effect: That on May 7, 1890, one Rob-
ert H. Doran filed in the United States land office at Duluth, Minn.,
his application to enter as a homestead the 8. E. } of section 22, of
township 65 N. of range 4 W, fourth P, M., in the Duluth land distriet,
which was,then subject to such entry, and unappropriated; and that
the register and receiver of said land office allowed said application,
and delivered to said Doran the receiver’s duplicate receipt or certifi-
cate of original entry of said land, acknowledging the receipt of the
proper fees for such entry; and that such entry was noted on the
books and plats in said land office, and duly returned and reported
to the commissigner of the general land office with the proofs on which
it was founded, and there duly entered upon the books and records of
the general land office. That by law and the rules of the general land
office any person making such entry is allowed six calendar months
from and after the entry within which to begin settlement and resi-
dence upon the land so entered, without forfeiture of any rights ac-
quired by such entry. That within such period of six months from
said entry, and on October 24, 1890, in consideration of the sum of
$1,000 then paid to him therefor by the complainant, said Robert H.
Doran executed and delivered to the complainant, to be filed by her
in said Duluth land office, an instrument of writing assigning and re-
linquishing to the United States all his right, interest, and claim to
said land, and requesting that his said entry be canceled; such in-
strument being written and executed on the back of his original dupli-
cate receipt aforesaid. That on said 24th day of October, 1890, at



